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DISCLAIMER

The information contained in this Request for Proposals document (the “RFP”) or subsequently
provided to Bidder(s), whether verbally or in documentary or any other form by or on behalf
of the Authority or any of its employees or advisors, is provided to Bidder(s) on the terms and
conditions set out in this RFP and such other terms and conditions subject to which such
information is provided. This RFP has not been filed, registered or approved in any jurisdiction.
Its possession or use in any manner contrary to any Applicable Law (as defined hereinafter) is
expressly prohibited. Bidders shall inform themselves of any applicable legal requirements in
respect of this RFP and shall observe the same.

This RFP is not an agreement and is neither an offer nor invitation by the Authority to the
prospective Bidders or any other person. The purpose of this RFP is to provide interested parties
with information that may be useful to them in making their financial offers (Bids) pursuant to
this RFP. This RFP includes statements, which reflect various assumptions and assessments
arrived at by the Authority in relation to the Project. Such assumptions, assessments and
statements do not purport to contain all the information that each Bidder may require. This RFP
may not be appropriate for all persons, and it is not possible for the Authority, its employees or
advisors to consider the investment objectives, financial situation and particular needs of each
party who reads or uses this RFP. The assumptions, assessments, statements and information
contained in the Bidding Documents, especially the Feasibility Report, may not be complete,
accurate, adequate or correct. Each Bidder should, therefore, conduct its own investigations
and analysis and should check the accuracy, adequacy, correctness, reliability and
completeness of the assumptions, assessments, statements and information contained in this
RFP and obtain independent advice from appropriate sources.

Information provided in this RFP to the Bidder(s) is on a wide range of matters, some of which
may depend upon interpretation of law. The information given is not intended to be an
exhaustive account of statutory requirements and should not be regarded as a complete or
authoritative statement of law. The Authority accepts no responsibility for the accuracy or
otherwise for any interpretation or opinion on law expressed herein.

The Authority, its employees and advisors make no representation or warranty and shall have
no liability to any person, including any Bidder or Bidder under any law, statute, rules or
regulations or tort, principles of restitution or unjust enrichment or otherwise for any loss,
damages, cost or expense which may arise from or be incurred or suffered on account of
anything contained in this RFP or otherwise, including the accuracy, adequacy, correctness,
completeness or reliability of the RFP and any assessment, assumption, statement or
information contained therein or deemed to form part of this RFP or arising in any way for
participation in this Bid Stage.

The Authority also accepts no liability of any nature whether resulting from negligence or
otherwise howsoever caused arising from reliance of any Bidder upon the statements contained
in this RFP.
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The Authority may in its absolute discretion, but without being under any obligation to do so,
update, amend or supplement the information, assessment or assumptions contained in this
RFP.

The issue of this RFP does not imply that the Authority is bound to select a Bidder or to appoint
the Selected Bidder or Concessionaire, as the case may be, for the Project and the Authority
reserves the right to reject all or any of the Bidders or Bids without assigning any reason
whatsoever.

The Bidder shall bear all its costs associated with or relating to the preparation and submission
of its Bid including but not limited to preparation, copying, postage, delivery fees, expenses
associated with any demonstrations or presentations which may be required by the Authority,
or any other costs incurred in connection with or relating to its Bid. All such costs and expenses
will remain with the Bidder and the Authority shall not be liable in any manner whatsoever for
the same or for any other costs or other expenses incurred by a Bidder in preparation or
submission of the Bid, regardless of the conduct or outcome of the Bidding Process.
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1. INTRODUCTION

1.1 Background

1.1.1 Andaman & Nicobar Islands Integrated Development Corporation Limited (ANIIDCO
Ltd.) (the “Authority”) primary objective is to run, manage and administer hotels,
catering establishments and similar tourism infrastructure for promotion of tourism
within ANI and providing tourism facilities and services within the Union Territory of
Andaman & Nicobar Islands.

ANIIDCO presently owns and operates the Megapode Hotel Resort at Sri Vijaya Puram;
spread in an area of 7.22 Acres, comprising 33 rooms and cottages, conference hall,
restaurant and bar along with allied infrastructure and amenities. The Authority will
make the Megapode Resort available to the Concessionaire on as-is, where-is basis, with
no liabilities pertaining to the period before the Appointed Date. All existing employees
(permanent, contractual, or otherwise) of the Megapode Resort shall remain the sole
responsibility of the Authority and the Concessionaire shall have no obligation, in any
capacity, to employ or retain any of such employees.

The Authority intends to undertake complete demolition of the existing structure for
redevelopment, operation and maintenance of the Megapode Resort through Public
Private Partnership (the “PPP”) on Design, Build, Finance, Operate and Transfer (the
“DBFOT”) model (the “Project”). The Authority has, therefore, decided to carry out
the bidding process for selection of a private entity as the bidder to whom the Project
may be awarded.

Brief particulars of the Project are as follows:

1. Name of the Project Megapode Resort

2. Location Haddo, Sri Vijaya Puram, Andaman and
Nicobar Islands 744102

3. Total Land Area 7.22 Acres

4. Estimated Project Cost INR 160.79 Crores

5. No. of keys Minimum No. of Keys to be developed: 100

Maximum rooms shall be the discretion of the
private sector developer and operator entity;
basis their own market due diligence and
subject to applicable development control
regulations applicable to the Project site.




Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri Vijaya
Puram through Public Private Partnership

6. Mandatory 1. Develop 5-Star /5-Star Luxury Resort,
Development meeting certification standards for 5 Star/ 5
Obligations (MDO) Star Equivalent or above category Hotel, as

prescribed by Ministry of Tourism, Govt.
of India. Bidder shall obtain and maintain
the 5 Star Certification throughout the
Operations Period.

2. Develop and operate Minimum 100 Keys.

3. Provide preferential reservation of Key(s)
on a best offer basis for ANIIDCO.

4. Ensure the branding of the hotel property
includes the term 'Megapode’ as part of the
Property.

Above prescribed development indicates

Mandatory Development Obligation (MDO) of

the Concessionaire. The Concessionaire may
opt to augment, increase or improve prescribed

MDO as per own diligence; subject to adherence

with development control regulations, CRZ

Notification, Applicable Permits and Approvals

relevant to Project Site.

7. Concession period Concession Period is 50 years including
Construction Period of maximum 3 years,
commencing from the Appointed Date.

1.1.2 The Selected Bidder shall incorporate a Special Purpose Vehicle under Companies Act
2013, for execution of concession agreement (the “Concessionaire”) and the
Concessionaire shall be responsible for designing, engineering, financing,
procurement, construction, operation and maintenance of the Project under and in
accordance with the provisions of the concession agreement (the “Concession
Agreement”) to be entered into between the Concessionaire and the Authority in the
form provided by the Authority as part of the Bidding Documents pursuant hereto.

1.1.3 The scope of work will broadly include development of self-sustainable certified 5 Star/
5 Star Luxury Category Resort including trunk/ supporting infrastructure such as water
and sewage treatment plant, levelling, grading, boundary wall, fencing, roads, drainage,

power distribution, street lighting, landscaping, RO plant, power generation facility,
etc.

1.1.4 Indicative capital cost of the Project (the “Estimated Project Cost”) has been specified
in Clause 1.1.1 above. The assessment of actual costs, however, will have to be made
by the Bidders.

1.1.5 The Concession Agreement sets forth the detailed terms and conditions for grant of the

10
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concession to the Concessionaire, including the scope of the Concessionaire’s services
and obligations (the “Concession”).

1.1.6 The Authority shall receive Bids pursuant to this RFP in accordance with the terms set
forth in this RFP and other documents to be provided by the Authority pursuant to this
RFP as modified, altered, amended and clarified from time to time by the Authority
(collectively the “Bidding Documents™), and all Bids shall be prepared and submitted
in accordance with such terms on or before the date specified in Clause 1.3 for
submission of Bids (the “Bid Due Date”™).

1.1.7 The statements and explanations contained in this RFP are intended to provide a better
understanding to the Bidders about the subject matter of this RFP and should not be
construed or interpreted as limiting in any way or manner the scope of services and
obligations of the Concessionaire set forth in the Concession Agreement or the
Authority’s rights to amend, alter, change, supplement or clarify the scope of work, the
Concession to be awarded pursuant to this RFP or the terms thereof or herein contained.
Consequently, any omissions, conflicts or contradictions in the Bidding Documents
including this RFP are to be noted, interpreted and applied appropriately to give effect
to this intent, and no claims on that account shall be entertained by the Authority.

1.2 Brief description of Bidding Process

1.2.1 The Authority has adopted a single-stage bidding process accessible at
https://eprocure.andaman.gov.in (collectively referred to as the “Bidding Process”) for
selection of the Bidder for award of the Project. The first part (the “Technical Bid”) of
the process involves qualification (the “Qualification”) of interested parties / consortia
who submit a Bid in accordance with the provisions of this RFP (“Bidder”, which
expression shall, unless repugnant to the context, include the Members of the
Consortium). The second part of the process involves the financial proposals (the
“Financial Bid”) of the Bidders qualified in the Technical Bid. The Technical Bid and
Financial Bid shall collectively be referred as Bid (the “Bid”). The Bidders would be
required to furnish all the information specified in this RFP. The Bid shall be valid for
a period of not less than 180 (one hundred and eighty) days from the Bid Due Date.

The Government of India has issued guidelines (see Appendix-VII of RFP) for
qualification of bidders seeking to acquire stakes in any public-sector enterprise through
the process of disinvestment. These guidelines shall apply mutatis mutandis to this
Bidding Process. The Authority shall be entitled to disqualify a Bidder in accordance
with the aforesaid guidelines at any stage of the Bidding Process. Bidders must satisfy
themselves that they are qualified to bid, and should give an undertaking to this effect
in the form at Appendix-I.

Any Bidder from a country which shares a land border with India will be eligible to bid,
only if the Bidder is registered with the Competent Authority, specified in Annexure-I

11
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of Order (Public Procurement No. 4) issued by Procurement Policy Division (PPD),
Department of Expenditure vide OM No. F.7/10/2021-PPD (1) dated 23.02.2023, which
shall form an integral part of Bidding Documents.

“Bidder from a country which shares a land border with India” shall mean:

(i)  An entity incorporated, established or registered in such a country; or

(i)  Asubsidiary of an entity incorporated. established or registered in such a country;
or

(iii) An entity substantially controlled through entities incorporated, established or
registered in such a country; or

(iv)  An entity whose beneficial owner is situated in such a country; or
(v)  An Indian (or other) agent of such an entity; or
(vi) A natural person who is a citizen of such a country, or

(vii) A Consortium or joint venture where any member of the consortium or joint
venture falls under any of the above.

Beneficial owner for the purpose of the Clause above shall mean:

(i) In any case of a company Limited Liability Partnership, the beneficial owner is
the natural person(s), who, whether acting alone or together, or through one or
more judicial person, has a controlling ownership interest or who exercises
control through other means.

Explanation:

@ “Controlling ownership interest” means ownership of or entitlement to
more than twenty-five per cent of shares or capital or profits of the
company.

(b) “Control” shall include the right to appoint majority of the directors or

to control the management or policy decisions including by virtue of
their shareholding or management rights or shareholding agreements or
voting agreements;

(if) In case of a partnership firm, the beneficial owner is the natural person(s) who,
whether acting alone or together, or through one or more judicial person: has
ownership of entitlement to more than fifteen percent of capital or profits of the
partnership;

(iii) In case of an unincorporated association or body of individuals, the beneficial
owner is the relevant natural person(s), who, whether acting alone or together, or

12



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri Vijaya
Puram through Public Private Partnership

through one or more juridical person, has ownership of or entitlement to more
than fifteen percent of the property or capital or profits of such association or
body of individual;

(iv) Where no natural person is identified under (i) or (ii) or (iii) above, the beneficial
owner is the relevant natural person who holds the position of senior managing
official;

(v) In case of a trust, the identification of the beneficial owner(s) shall include
identification of the author of the trust, the trustee, the beneficiaries with fifteen
percent or more interest in the trust and any other natural person exercising
ultimate affective control over the trust through a chain of control or ownership.

An Agent is a person employed to do any act for another, or to represent another in
dealings with third person.

The Selected Bidder/Concessionaire shall not be allowed to sub-contract works to any
contractor from a country which shares a land border with India unless such contractor
is registered with the Competent Authority.

Certificate Regarding Compliance: A certificate shall be required to be submitted by the
bidders in the format prescribed at Appendix VIII. It may be noted that in case the above
certification is found to be false, this would be a ground for immediate rejection of
Bid/termination and further legal action in accordance with law.

Validity of Registration: In respect of RFP, registration should be valid at the time of
submission of bids and at the time of acceptance of bids. If the Bidder was validly
registered at the time of acceptance, registration shall not be a relevant consideration
during contract execution.

1.2.2 At the Qualification stage, the Technical Bids of the Bidders would be evaluated and
only those Bidders that are qualified by the Authority shall be eligible for the second
part of the Bidding Process comprising opening and evaluation of their Financial Bids.

1.2.3 The Bidding Documents include the draft Concession Agreement for the Project which
is enclosed. The Project Information Memorandum prepared by the consultants of the
Authority (the “PIM”) is also enclosed. Subject to the provisions of Clause 2.1.3, the
aforesaid documents and any addenda issued subsequent to this RFP Document, except
the PIM, will be deemed to form part of the Bidding Documents.

1.2.4 A Bidder is required to deposit, along with its Bid, a bid security of Rs 1.61 Crore
(Rupees One Crore Sixty One Lakhs Only) (the “Bid Security”) in favor of
Andaman & Nicobar Islands Integrated Development Corporation Limited and payable
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at Sri Vijaya Puram. Bid Security for Bidders who have not been shortlisted as per
Clause 2.22.1, shall be refunded not later than 30 (thirty) days from the declaration of
the list of qualified bidders. For qualified Bidders, Bid Security shall be retained till the
Selected Bidder has provided a Performance Security under the Concession Agreement.
The Bidders will have an option to provide Bid Security in the form of a Demand Draft
or a Bank Guarantee acceptable to the Authority as per format prescribed in Appendix—
VI or Insurance Surety Bond as per Appendix XIV or Banker’s Cheque or Fixed
Deposit Receipt. In case a bank guarantee or insurance security bond is provided, its
validity period shall not be less than 180 (one hundred and eighty) days from the Bid
Due Date, inclusive of a claim period of 60 (sixty) days and may be extended as may
be mutually agreed between the Authority and the Bidder from time to time. Where a
demand draft or Banker’s Cheque or Fixed Deposit Receipt is provided, its validity
shall not be less than 80 (eighty) days from the Bid Due Date, for the purposes of
encashment by the Authority. The Bid shall be summarily rejected if it is not
accompanied by the Bid Security.

1.2.5 Bidders are invited to examine the Project in greater detail, and to carry out, at their
cost, such studies as may be required for submitting their respective Bids for award of
the Project including implementation thereof.

1.2.6 Concession fee (the “Concession Fee”) shall be payable in accordance with the
provisions of the Concession Agreement and shall constitute combination of a Fixed
Annual Concession Fee, escalated by 5% annually (the “Annual Concession Fee”),
and 3.6% (three-point six percent) of the annual Gross Revenues (“Gross Revenue
Share”).

Bids are invited for the Annual Concession Fee offered by a Bidder to the Authority for
award of the Concession. The Annual Concession Fee shall constitute the sole criteria
for evaluation of Bids and the Project shall be awarded to the Bidder quoting the highest
Annual Concession Fee. The Annual Concession Fee quoted at the time of bidding
would be escalated at 5% year on year basis for each year of Concession Period and the
payment of Annual Concession Fee by Concessionaire would commence from Project
COD/Provisional COD, whichever is earlier, as per the provisions of the Concession
Agreement.

1.2.7 In this RFP, the term “Highest Bidder” shall mean the Bidder who is offering the
highest Annual Concession Fee. Subject to the provisions of Clause 2.8, the Project
will be awarded to the Highest Bidder.

1.2.8 Generally, the Highest Bidder shall be the Selected Bidder. The remaining Bidders shall
be kept in reserve and may, in accordance with the process specified in the RFP, be
invited to match the Bid submitted by the Highest Bidder in case such Highest Bidder
withdraws or is not selected for any reason. In the event that none of the other Bidders
match the Bid of the Highest Bidder, the Authority may, in its discretion, invite fresh
Bids from remaining Bidders or annul the Bidding Process, as the case may be.
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1.2.9 The Concessionaire shall, in consideration of its investment and services, be entitled to
levy and collect a user fee from the users.

1.2.10 Any queries or request for additional information concerning this RFP shall be
submitted in writing by speed post/ courier/ special messenger and by e-mail so as to
reach the officer designated in Clause 2.14.5 by the specified date. The envelopes/
communication shall clearly bear the following identification/ title:

“Queries/Request for Additional Information: RFP for Megapode Resort Project”.

1.2.11 The Official Website is: https://eprocure.andaman.gov.in.

Bidders are advised to visit this website regularly to keep themselves updated, for any
changes/ modifications related to this RFP.

1.3 Schedule of Bidding Process

1.3.1 The Authority shall endeavor to adhere to the following schedule:

S.No. Event Description Date
1. Issuance of Bidding Documents 28.07.2025
2. Last date and time for receiving queries | 11.08.2025 upto 05:00 pm
3. Pre-Bid Conference 14.08.2025 at 04:00 pm
4. Authority response to queries 21.08.2025
5. Bid Due Date 15.09.2025 upto 03:00 pm
6. Opening of Technical Bids 15.09.2025 at 03:30 pm
7. Announcement of qualified Bidders To be announced later
8. Opening of Financial Bid To be announced later
9. Letter of Award (LOA) To be announced later
10. Validity of Bids 180 days from Bid Due Date.
11. Signing of Concession Agreement To be announced later
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1.4

Pre-Bid Conference

The pre-bid meeting will be held at 04.00 pm on 14.08.2025 through Video Conferencing
and the interested parties are requested to join the meeting through the link given below.

Time: 04.00 PM.
Date: 14.08.2025

Video Conferencing Link: https://meet.google.com/rhc-gazf-znh

Further the VC link can also be obtained from the ANIIDCQO’s website:
https://aniidco.and.nic.in under announcements section.

16


https://meet.google.com/rhc-gazf-znh
https://aniidco.and.nic.in/

Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri Vijaya
Puram through Public Private Partnership

2. INSTRUCTIONS TO BIDDERS

A. GENERAL

2.1  General Terms of Bidding

2.1.1 The Authority wishes to receive Bids under this RFP from capable Bidders. No Bidder
shall submit more than one Bid for the Project. A Bidder bidding individually or as a
member of a Consortium shall not be entitled to submit another bid either individually
or as a member of any Consortium, as the case may be.

2.1.2 The Project Information Memorandum (the “PIM”) of the Project is provided at
Appendix-X as preliminary reference document by way of assistance to the Bidders
who are expected to carry out their own surveys, investigations and other detailed
examination of the Project before submitting their Bids. Nothing contained in the PIM
shall be binding on the Authority nor confer any right on the Bidders, and the Authority
shall have no liability whatsoever in relation to or arising out of any or all contents of
the PIM.

2.1.3 Notwithstanding anything to the contrary contained in this RFP, the detailed terms
specified in the draft Concession Agreement shall have overriding effect; provided,
however, that any conditions or obligations imposed on the Bidder hereunder shall
continue to have effect in addition to its obligations under the Concession Agreement.

2.14 The Technical Bid and Financial Bid should be submitted online on
https://eprocure.andaman.gov.in in the formats prescribed under Appendix-I,
Appendix-11, formats prescribed on e-procurement portal respectively, along with all
enclosures, duly signed by the Bidder’s authorised signatory. Bidder may refer
Appendix IX providing instructions for online bid submission. The Financial Bid shall
consist of Annual Concession Fee, to be quoted by the Bidder, clearly indicating the
bid amount, in both figures and words, in Indian Rupees. The Annual Concession Fee
shall be payable by the Concessionaire to the Authority, as per the terms and conditions
of this RFP and the provisions of the Concession Agreement. In the event of any
difference between figures and words, the amount indicated in words shall be taken into
account.

2.1.5 The Bidder shall deposit a Bid Security of Rs. 1.61 Crore (Rupees One Crore Sixty
One Lakhs only) in accordance with the provisions of this RFP. The Bidder has the
option to provide the Bid Security either as a Demand Draft or in the form of a Bank
Guarantee acceptable to the Authority, as per format at Appendix—V1 or in the form of
Insurance Surety Bond as per Appendix XIV or Banker’s Cheque or Fixed Deposit
Receipt.
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2.1.6 The validity period of the Bank Guarantee or Insurance Security Bond shall not be less
than 180 (one hundred and eighty) days from the Bid Due Date. Where a demand draft
or Banker’s Cheque or Fixed Deposit Receipt is provided, its validity shall not be less
than 80 (eighty) days from the Bid Due Date, for the purposes of encashment by the
Authority. The Bid shall be summarily rejected if it is not accompanied by the Bid
Security. Bid Security of Bidders who have not been shortlisted as per Clause 2.22.1
would be returned no later than 30 (thirty) days from the declaration of list of qualified
bidders. The Bid Security of all qualified Bidders shall be retained till Selected Bidder
has provided a Performance Security under the Concession Agreement.

2.1.7 The Bidder should submit a Power of Attorney as per the format at Appendix—IllI,
authorising the signatory of the Bid to commit the Bidder. An international Bidder
bidding individually or as a member of a Consortium shall ensure that Power of
Attorney is legalised/ Apostille by appropriate authority notarised in the jurisdiction
where the Power of Attorney is being issued and requirement of Indian Stamp Act is
duly fulfilled.

2.1.8 In case the Bidder is a Consortium, the Members thereof should furnish a Power of
Attorney in favour of the Lead Member in the format at Appendix—IV. The Bidder shall
mandatorily disclose the names and roles of all Consortium Members, including name
of O&M Member (if any), in the event the Bidder appoints, alliances and/or executes a
management contract with any reputable 5 star rated hotel brand for the operations and
management of the Project.

2.1.9 Any condition or qualification or any other stipulation contained in the Bid shall render
the Bid liable to rejection as a non-responsive Bid.

2.1.10 The Bid and all communications in relation to or concerning the Bidding Documents
and the Bid shall be in English language.

2.1.11 The documents including this RFP and all attached documents, provided by the
Authority are and shall remain or become the property of the Authority and are
transmitted to the Bidders solely for the purpose of preparation and the submission of
a Bid in accordance herewith. Bidders are to treat all information as strictly confidential
and shall not use it for any purpose other than for preparation and submission of their
Bid. The provisions of this Clause 2.1.11 shall also apply mutatis mutandis to Bids and
all other documents submitted by the Bidders, and the Authority will not return to the
Bidders any Bid, document or any information provided along therewith.

22 Eligibility of Bidders

2.2.1 For determining the eligibility of Bidders for submission of Bids hereunder, the
following shall apply:
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2.2.1.1 The Bidder (the “Bidder”) may be a single entity or a group of entities (the
“Consortium”), coming together to implement the Project. However, no Bidder
applying individually or as a member of a Consortium, as the case may be, can be
member of another Bidder. The term Bidder used herein would apply to both a
single entity and a Consortium.

2.2.1.2 A Bidder may be a natural person, private entity, government-owned entity, or
any combination of them with a formal intent to enter into an agreement or under
an existing agreement to form a Consortium. A Consortium shall be eligible for
consideration subject to the conditions set out in Clause 2.2.6 below.

2.2.1.3 A Bidder shall not have a conflict of interest (the “Conflict of Interest”) that
affects the Bidding Process. Any Bidder found to have a Conflict of Interest
shall be disqualified. In the event of disqualification, the Authority shall be
entitled to forfeit and appropriate the Bid Security or Performance Security, as
the case may be, as mutually agreed genuine pre-estimated loss and damage
likely to be suffered and incurred by the Authority and not by way of penalty
for, inter alia, the time, cost and effort of the Authority, including consideration
of such Bidder’s proposal (the “Damages”), without prejudice to any other right
or remedy that may be available to the Authority under the Bidding Documents
and/ or the Concession Agreement or otherwise. Without limiting the generality
of the above, a Bidder shall be deemed to have a Conflict of Interest affecting
the Bidding Process, if:

i.  the Bidder, its Member or Associate (or any constituent thereof) and any
other Bidder, its Member or any Associate thereof (or any constituent
thereof) have common controlling shareholders or other ownership
interest; provided that this disqualification shall not apply in cases where
the direct or indirect shareholding of a Bidder, its Member or an
Associate thereof (or any shareholder thereof having a shareholding of
more than 5% (five per cent) of the paid up and subscribed share capital
of such Bidder, Member or Associate, as the case may be) in the other
Bidder, its Member or Associate, is less than 5% (five per cent) of the
subscribed and paid up equity share capital thereof; provided further that
this disqualification shall not apply to any ownership by a bank,
insurance company, pension fund or a public financial institution
referred to in sub-section (72) of section 2 of the Companies Act, 2013.
For the purposes of this Clause 2.2.1.3, indirect shareholding held
through one or more intermediate persons shall be computed as follows:
(aa) where any intermediary is controlled by a person through
management control or otherwise, the entire shareholding held by such
controlled intermediary in any other person (the “Subject Person”) shall
be taken into account for computing the shareholding of such controlling
person in the Subject Person; and (bb) subject always to sub-clause (aa)
above, where a person does not exercise control over an intermediary,
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which has shareholding in the Subject Person, the computation of
indirect shareholding of such person in the Subject Person shall be
undertaken on a proportionate basis; provided, however, that no such
shareholding shall be reckoned under this sub-clause (bb) if the
shareholding of such person in the intermediary is less than 26% of the
subscribed and paid up equity shareholding of such intermediary; or

ii. a constituent of such Bidder is also a constituent of another Bidder; or

iii.  such Bidder, its Member or any Associate thereof receives or has
received any direct or indirect subsidy, grant, concessional loan or
subordinated debt from any other Bidder, its Member or Associate, or
has provided any such subsidy, grant, concessional loan or subordinated
debt to any other Bidder, its Member or any Associate thereof; or

iv.  such Bidder has the same legal representative for purposes of this Bid as
any other Bidder; or

V.  such Bidder, or any Associate thereof, has a relationship with another
Bidder, or any Associate thereof, directly or through common third
party/ parties, that puts either or both of them in a position to have access
to each other’s information about, or to influence the Bid of either or
each other; or

vi.  such Bidder or any Associate thereof has participated as a consultant to
the Authority in the preparation of any documents, design or technical
specifications of the Project.

Explanation:

In case a Bidder is a Consortium, then the term Bidder as used in this Clause
2.2.1.3, shall include each Member of such Consortium.

For purposes of this RFP, Associate means, in relation to the Bidder/
Consortium Member, a person who controls, is controlled by, or is under the
common control with such Bidder/ Consortium Member (the “Associate”). As
used in this definition, the expression “control” means, with respect to a person
which is a company or corporation, the ownership, directly or indirectly, of
more than 50% (fifty per cent) of the voting shares of such person, and with
respect to a person which is not a company or corporation, the power to direct
the management and policies of such person by operation of law.

2.2.1.4 A Bidder shall be liable for disqualification and forfeiture of Bid Security if any
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legal, financial or technical adviser of the Authority in relation to the Project is
engaged by the Bidder, its Members or any Associate thereof, as the case may
be, in any manner for matters related to or incidental to such Project during the
Bidding Process or subsequent to the (i) issue of the LOA or (ii) execution of
the Concession Agreement. In the event any such adviser is engaged by the
Selected Bidder or Concessionaire, as the case may be, after issue of the LOA
or execution of the Concession Agreement for matters related or incidental to
the Project, then notwithstanding anything to the contrary contained herein or in
the LOA or the Concession Agreement and without prejudice to any other right
or remedy of the Authority, including the forfeiture and appropriation of the Bid
Security or Performance Security, as the case may be, which the Authority may
have thereunder or otherwise, the LOA or the Concession Agreement, as the
case may be, shall be liable to be terminated without the Authority being liable
in any manner whatsoever to the Selected Bidder or Concessionaire for the
same. For the avoidance of doubt, this disqualification shall not apply where
such adviser was engaged by the Bidder, its Member or Associate in the past but
its assignment expired or was terminated prior to the Bid Due Date. Nor will this
disqualification apply where such adviser is engaged after a period of 3 (three)
years from the date of commercial operation of the Project.

2.2.2 To be eligible for qualification and short-listing, a Bidder shall fulfil the following
conditions of eligibility:

2.2.2.1 Technical Capacity: For demonstrating technical capacity and experience (the
“Technical Capacity”), the Bidder shall, over the past 7 (seven) financial
years preceding the Bid Due Date, have:

(@ Developed OR operated, maintained, and managed (the “O&M
Experience”) OR Developed, operated, maintained and managed, at
least 01 (one) Eligible Project; with at least 80 (eighty) lettable
rooms for a period of at least three (03) years,

‘OR’

(b) Developed OR operated, maintained, and managed (the “O&M
Experience”) OR Developed, operated, maintained and managed, at
least 02 (two) Eligible Projects with at least 50 (fifty) lettable rooms
for a period of at least three (03) years,

‘OR’

(c) Developed OR operated, maintained, and managed (the “O&M
Experience”) OR Developed, operated, maintained and managed, at
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least 03 (three) Eligible Project with at least 40 (forty) lettable
rooms for a period of at least three (03) years,

Q) For the purpose of Technical Capacity, “Developed” shall mean:

a)

b)

In case the Eligible Project is developed under a separate legal entity,
the Bidder should have held a minimum of 26% (twenty-six per cent)
of the paid up and subscribed equity of such legal entity under which
that Eligible Project has been developed for the entire period for which
“Developed” experience is being claimed,

COR’

In case the Eligible Project is not developed under a separated legal
entity but under the Bidder itself, the Bidder should have paid more
than 50% (fifty per cent) of the capital cost of the Eligible Project(s).
The same shall have to be certified by a Statutory Auditor. In case the
Bidder does not have a Statutory Auditor (e.g., when the Bidder is an
individual entity), the same is to be certified by a CAG-empaneled
Chartered Accountant.

(i) For the purpose of Technically Eligibility, “Eligible Project” shall mean:

a)

b)

For hotel/ resort located in India, said hotel/ resort must be Certified
as 5 Star/ 5 Star equivalent property by Ministry of Tourism, Govt. of
India. The Bidder shall have to submit the rating certificate along with
this claim of experience.

For hotel/ resort located outside India, said hotel/resort must be
Certified as 5 Star/ 5 Star equivalent property as per Star Rating
Standards prescribed by relevant agency in the country of operations of
that hotel/resort. The Bidder shall have to submit the rating certificate
along with this claim of experience.

In the event the Bidder does not have valid certification for any year
during the period considered for evaluation technical capacity, the
Bidder shall provide proof of the application submitted to the relevant
certification agency for procuring 5 Star Certification for such period,;
along with proof of receipt of 5 Star/ 5 Star Equivalent certification
subsequently. In the absence of prescribed documentation for period of
absence of 5 Star/ 5 Star Equivalent certification; such claimed project
experience of the Bidder shall not be considered for Technical
Evaluation. Provided however, that the duration of absence of a valid
5-star certification shall not, in any case, be more than 1 year. In case
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the duration of absence of a valid 5-star certifications is more than 1
year, such period of absence of certification shall not be considered for
experience irrespective of the renewal of the 5-star certification.

(i) Even if the Bidder (either individually or along with a member of the
Consortium) has taken on/executed multiple roles in an Eligible Project, the
experience of such Eligible Project, for the purpose of Technical Capacity, will
be counted only once. It may be noted that the Bidders gualifying solely on
the basis of “Developed” experience in_Eligible Projects shall furnish an
undertaking as per Annexure XIII along with the Bid, that such Bidder, if
selected, shall no later than 6 (six) months prior to the Commercial Operations
Date (“COD” as defined under the Concession Agreement), enter into an
definitive agreement for minimum period of at least 5 (five) years from COD
with 5 Star/ 5 Star Equivalent Hotel Brand/ Chain/Operator for operation,
maintenance and management of the Project in accordance with the
requirements of the Concession Agreement as per clause 2.2.3. EXxperience
claimed for Eligible Project(s) by such entity, must comply with provisions of
Clause 2.2.2.1 (a) or (b) or (c) and 2.2.2.1 (ii) above, for at least three (03)
financial years during the last seven (07) years. In case the Bidder fails to
execute such O&M Agreement within the specified time period, the
Concession Agreement shall be liable for termination.

2.2.2.2 Financial Capacity: The Bidder shall have a minimum Net Worth or in case
the Bidder is an AlF, have a minimum Available Capital for Investment (ACI)
at the close of the preceding financial year, (the “Financial Capacity”) of 25%
(twenty-five per cent) of the Estimated Project Cost of at the close of the
preceding financial year (the “Financial Capacity”).

Parameter (INR Crores)
Financial Capacity (Net Worth / ACI) 40.20

For the purpose of this RFP, the following terms shall have the meaning
hereinafter respectively assigned to them:

I.  “AIF” shall have the meaning as ascribed to the term ‘Alternative
Investment Fund’ under Regulation 2(1)(b) of the Securities and Exchange
Board of India (Alternative Investment Funds) Regulations, 2012 (as
amended);

ii.  “Foreign Investment Fund” shall mean any pooled investment vehicle or

investment fund which is registered or recognised with a securities
market/banking regulator of a ‘foreign jurisdiction’; and
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lii. “Available Capital for Investment’ or ‘ACI’ shall in case of funds, mean on
the basis of minimum investible funds (i.e. immediately available funds for
investment and callable capital, net of estimated expenditure for
administration and management of the fund) subject to the limits of
investment in a single investee entity (in the relevant jurisdiction for a
Foreign Investment Fund, or the maximum permissible investment limit for
an AIF) (as per the Securities and Exchange Board of India (Alternative
Investment Funds) Regulations, 2012, as may be amended from time to
time), as applicable.

In case of an AlIF or Foreign Investment Fund using ACI, ACI would be
considered as per the certificate issued by statutory auditor (or such other
certificate as filed with the regulator in the relevant jurisdiction) not older
than 3 (three) months prior to the Bid Due Date.

iv. “foreign jurisdiction” means a country, other than India, whose securities
market regulator is a signatory to International Organization of Securities
Commission’s Multilateral Memorandum of Understanding (IOSCO's
MMOU) (Appendix A signatories) or a signatory to bilateral Memorandum
of Understanding with the Securities and Exchange Board of India, and
which is not identified in the public statement of Financial Action Task
Force as a jurisdiction having a strategic Anti-Money Laundering or
Combating the Financing of Terrorism deficiencies to which counter
measures apply or a jurisdiction that has not made sufficient progress in
addressing the deficiencies or has not committed to an action plan
developed with the Financial Action Task Force to address the deficiencies.

In case of a Consortium, the combined technical capacity and Net Worth of
those Members, who shall have an equity share of at least 26% (twenty six per
cent) each in the SPV, should satisfy the above conditions of eligibility;
provided that each such Member shall, for a period of 2 (two) years from the
date of commercial operation of the Project, hold equity share capital not less
than: (i) 26% (twenty six per cent) of the subscribed and paid up equity of the
SPV; and (ii) 5% (five per cent) of the Total Project Cost specified in the
Concession Agreement. However, notwithstanding to the above, the O&M
Member shall not be required to commit and / or hold any equity holding in the
SPV (Concessionaire) and the Technical Capacity of O&M member shall be
considered for Technical Capacity of the Bidder, subject to compliance with
provisions of Clause 2.2.3.

2.2.3 O&M Experience: In the event that the Bidder does not have the requisite O&M
experience, it shall furnish an undertaking as per Annexure-XIIl along with the Bid,
that such Bidder, if selected, shall no later than 6 (six) months prior to the Commercial
Operations Date (“COD” as defined under the Concession Agreement), enter into an
definitive agreement for minimum period of at least 5 (five) years from COD with 5
Star/ 5 Star Equivalent Hotel Brand/ Chain/Operator for operation, maintenance and
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management of the Project, in accordance with the requirements of the Concession
Agreement (the “O&M Agreement”) and in case of a Consortium, disclose details of
such entity /O&M Member (in the Consortium) (the “O&M Member”). The
undertaking shall be submitted along with the bid as per format prescribed in Annexure
XII. In case the Bidder fails to execute such O&M Agreement within the specified
time period, the Concession Agreement shall be liable for termination. For the
avoidance of doubt, a member can be designated as an O&M Member only for the
purposes of meeting O&M Experience requirement and in case such member claims
Financial Experience, as required in Clause 2.2.2, such member shall not be designated
as O&M Member.

(i) O&M Experience: For demonstrating technical capacity and experience (the
“Technical Capacity of the O&M Member”), the O&M Member shall, over the past
7 (seven) financial years preceding the Bid Due Date, have:

(a) Operated, maintained, and managed, at least 01 (one) Eligible Project; with
at least 80 (eighty) lettable rooms for a period of at least three (03) years,

GORQ

(b) Operated, maintained, and managed, at least 02 (two) Eligible Projects with
at least 50 (fifty) lettable rooms for a period of at least three (03) years,

‘OR’

(c) Operated, maintained, and managed, at least 03 (three) Eligible Project with
at least 40 (forty) lettable rooms for a period of at least three (03) years,

(ii) For the purpose of Technically Eligibility, “Eligible Project” shall have the meaning
set forth in Clause 2.2.2.1 (ii).

(iii) At any time after the execution of the Concession Agreement, in the event the
Concessionaire intends to change the O&M Member proposed at the time of Bidding
Process, the Concessionaire shall be allowed to replace such O&M Member with a
newly proposed O&M Member subjected to approval of the Authority and provided
the following conditions are met:

(@) the new O&M Member proposed by the Concessionaire should meet the O&M
Experience defined in Clause 2.2.3 (i).

(b) the Concessionaire shall submit the duly executed Joint Bidding Agreement or
O&M Agreement, whichever is applicable.

2.2.4 The Bidder shall enclose with its Bid, to be submitted as per the format at Appendix-I,
complete with its Annexes, the following:
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i.  Certificate(s) from statutory auditors® of the Bidder or its Associates or the
concerned client(s) stating the payments made/ received or works
commissioned, as the case may be, during the past 5 (five) years in respect of
the projects specified in paragraph 2.2.4 above. In case a particular job/ contract
has been jointly executed by the Bidder (as part of a consortium), it should
further support its claim for the share in work done for that particular job/
contract by producing a certificate from its statutory auditor or the client; and

ii.  Certificate(s) from statutory auditors of the Bidder or its Associates specifying
the Net Worth / ACI of the Bidder, as at the close of the preceding financial year,
and also specifying that the methodology adopted for calculating such Net
Worth / ACI conforms to the provisions of this Clause 2.2.4 (ii). For the purposes
of this RFP, net worth (the “Net Worth”) shall mean the sum of subscribed and
paid up equity and reserves from which shall be deducted the sum of revaluation
reserves, miscellaneous expenditure not written off and reserves not available
for distribution to equity shareholders. For entities other than companies, AlIFs
and Foreign Investment Fund, the Net Worth shall mean assets net of liabilities
and calculated as per applicable accounting standards.

The Bidder shall upload online scanned copies of the certificates as specified
above along with the Bid while the original physical document shall be submitted
within 3 working days from the Bid Due Date, failing which the Bidder shall be
summarily rejected.

2.2.5 The Bidder should submit a Power of Attorney as per the format at Appendix-Iil,
authorizing the signatory of the Bid to commit the Bidder. In the case of a Consortium,
the Members should submit a Power of Attorney in favour of the Lead Member as per
format at Appendix-1V.

2.2.6 Where the Bidder is a single entity, it may be required to form an appropriate Special
Purpose Vehicle, incorporated under the Indian Companies Act,2013 (the “SPV”), to
execute the Concession Agreement and implement the Project. In case the Bidder is a
Consortium, it shall, in addition to forming an SPV, comply with the following
additional requirements:

a. Number of members in a consortium shall not exceed 4 (four), but information
sought in the Bid may be restricted to 3 (three) members in the order of their

1 n case duly certified audited annual financial statements containing the requisite details are provided, a separate certification
by statutory auditors would not be necessary in respect of Clause 2.2.4. In jurisdictions that do not have statutory auditors, the
firm of auditors which audits the annual accounts of the Applicant or its Associate may provide the certificates required under
this RFP.
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equity contribution;

b. subject to the provisions of sub-clause (a) above, the Bid should contain the
information required for each member of the Consortium;

c. members of the Consortium shall nominate one member as the lead member
(the “Lead Member”), who shall have an equity share holding of at least 26%
(twenty-six per cent) of the paid up and subscribed equity of the SPV. The
nomination(s) shall be supported by a Power of Attorney, as per the format at
Appendix-I11, signed by all the other members of the Consortium;

d. the Bid should include a brief description of the roles and responsibilities of
individual members, including the O&M Member, particularly with reference
to financial, technical and O&M obligations;

e. an individual Bidder cannot at the same time be member of a Consortium
applying for qualification. Further, a member of a particular Bidder Consortium
cannot be member of any other Bidder Consortium applying for qualification;

f. the members of a Consortium, except the O&M Member, shall form an
appropriate SPV to execute the Project, if awarded to the Consortium;

g. members of the Consortium shall enter into a binding Joint Bidding Agreement,
substantially in the form specified at Appendix-V (the “Jt. Bidding
Agreement”), for the purpose of making the Bid and submitting a Bid in the
event of being short-listed. The Jt. Bidding Agreement, to be submitted along
with the Bid, shall, inter alia:

I.  convey the intent to form an SPV with shareholding/ ownership equity
commitment(s) in accordance with this RFP, which would enter into the
Concession Agreement and subsequently perform all the obligations of
the Concessionaire in terms of the Concession Agreement, in case the
concession to undertake the Project is awarded to the Consortium;

ii.  clearly outline the proposed roles and responsibilities, if any, of each
member, specifically the roles and responsibilities of the O&M Member;

iii.  commit the minimum equity stake to be held by each member; except the
O&M Member who shall not be required to commit any equity stake;
subject to compliance with provisions of clause 2.2.3.

iv.  commit that each of the members, whose experience will be evaluated for
the purposes of this RFP, shall subscribe to 26% (twenty six per cent) or
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more of the paid up and subscribed equity of the SPV except the O&M
Member who shall not be required to commit any equity stake, subject to
compliance with provisions of clause 2.2.3 above, and shall further commit
that each such member shall, for a period of 2 (two) years from the date
of commercial operation of the Project, hold equity share capital not less
than: (i) 26% (twenty six per cent) of the subscribed and paid up equity
share capital of the SPV; and (ii) 5% (five per cent) of the Total Project
Cost specified in the Concession Agreement;

V. members of the Consortium, except the O&M Member, undertake that
they shall collectively hold at least 51% (fifty-one per cent) of the
subscribed and paid up equity of the SPV at all times until the second
anniversary of the commercial operation date of the Project; and

vi.  include a statement to the effect that all members of the Consortium shall
be liable jointly and severally for all obligations of the Concessionaire in
relation to the Project until the COD of the Project is achieved in
accordance with the Concession Agreement; and

h. except as provided under this RFP and the Bidding Documents, there shall not
be any amendment to the Jt. Bidding Agreement without the prior written
consent of the Authority.

2.2.7 Any entity which has been barred by the Central/ State Government/ UT
Administration, or any entity controlled by it, from participating in any project (PPP or
otherwise), and the bar subsists as on the date of Bid, would not be eligible to submit a
Bid, either individually or as member of a Consortium. Further, entities that have been
declared bankrupt, insolvent or has pending against it, any litigation or proceedings,
before any court or authority, in relation to liquidation, dissolution or winding-up,
would not be eligible to submit the Bid, either individually or as member of a
Consortium.

2.2.8 A Bidder including any Consortium Member or Associate should, in the last 3 (three)
years, have neither failed to perform on any contract, as evidenced by imposition of a
penalty by an arbitral or judicial authority or a judicial pronouncement or arbitration
award against the Bidder, Consortium Member or Associate, as the case may be, nor
has been expelled from any project or contract by any public entity nor have had any
contract terminated by any public entity for breach by such Bidder, Consortium
Member or Associate. Provided, however, that where a Bidder claims that its
disqualification arising on account of any cause or event specified in this Clause 2.2.8
is such that it does not reflect (a) any malfeasance on its part in relation to such cause
or event; (b) any wilful default or patent breach of the material terms of the relevant
contract; (c) any fraud, deceit or misrepresentation in relation to such contract; or (d)
any rescinding or abandoning of such contract, it may make a representation to this
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effect to the Authority for seeking a waiver from the disqualification hereunder and the
Authority may, in its sole discretion and for reasons to be recorded in writing, grant
such waiver if it is satisfied with the grounds of such representation and is further
satisfied that such waiver is not in any manner likely to cause a material adverse impact
on the Bidding Process or on the implementation of the Project.

2.2.9 In computing the Technical Capacity and Net Worth / ACI of the Bidder/ Consortium
Members under Clauses 2.2.2, 2.2.4 and 3.2, the Technical Capacity and Net Worth /
ACI of their respective Associates would also be eligible hereunder.

For purposes of this RFP, Associate means, in relation to the Bidder/ Consortium
Member, a person who controls, is controlled by, or is under the common control with
such Bidder/ Consortium Member (the “Associate”). As used in this definition, the
expression “control” means, with respect to a person which is a company or corporation,
the ownership, directly or indirectly, of more than 50% (fifty per cent) of the voting
shares of such person, and with respect to a person which is not a company or
corporation, the power to direct the management and policies of such person by
operation of law.

2.2.10 The following conditions shall be adhered to while submitting a Bid:

a) Bidders should attach clearly marked and referenced continuation sheets in the
event that the space provided in the prescribed forms in the Annexes is
insufficient. Alternatively, Bidders may format the prescribed forms making
due provision for incorporation of the requested information;

b) information supplied by a Bidder (or other constituent Member if the Bidder is
a Consortium) must apply to the Bidder, Member or Associate named in the Bid
and not, unless specifically requested, to other associated companies or firms.

¢) inresponding to the qualification submissions, Bidders should demonstrate their
capabilities in accordance with Clause 2.2 above and Clause 3 below; and

d) in case the Bidder is a Consortium, each Member should substantially satisfy
the qualification requirements to the extent specified herein.

2.2.11 While Qualification is open to persons from any country, however, restrictions specified
in Annexure-l1 of Order (Public Procurement No. 4) issued by Procurement Policy
Division (PPD), Department of Expenditure vide OM No. F.7/10/2021-PPD (1) dated
23.02.2023, which shall form an integral part of Bidding Documents, as amended from
time to time, shall apply. Further the following provisions shall also apply:

a) Where, on the date of the Bid, 25% (twenty five percent) or more of the
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aggregate issued, subscribed and paid up equity share capital in a Bidder or its
Member is held by persons resident outside India or where a Bidder or its
Member is controlled by persons resident outside India; or

b) if at any subsequent stage after the date of the Bid, there is an acquisition of
25% (twenty five percent) or more of the aggregate issued, subscribed and paid
up equity share capital or control, by persons resident outside India, in or of the
Bidder or its Member;

then the Qualification of such Bidder or in the event described in sub clause (b)
above, the continued Qualification of the Bidder shall be subject to approval of the
Authority from national security and public interest perspective. The decision of the
Authority in this behalf shall be final and conclusive and binding on the Bidder. The
holding or acquisition of equity or control, as above, shall include direct or indirect
holding/ acquisition, including by transfer, of the direct or indirect legal or
beneficial ownership or control, by persons acting for themselves or in concert and
in determining such holding or acquisition, the Authority shall be guided by the
principles, precedents and definitions contained in the Securities and Exchange
Board of India (Substantial Acquisition of Shares and Takeovers) Regulations,
2011, or any substitute thereof, as in force on the date of such acquisition. The
Bidder shall promptly inform the Authority of any change in the shareholding, as
above, and failure to do so shall render the Bidder liable for disqualification from
the Bidding Process.

2.2.12 Notwithstanding anything to the contrary contained herein, in the event that the Bid Due
Date falls within 3 (three) months of the closing of the latest financial year of a Bidder,
it shall ignore such financial year for the purposes of its Bid and furnish all its information
and certification with reference to the 5 (five) years or 1 (one) year, as the case may be,
preceding its latest financial year. For the avoidance of doubt, financial year shall, for the
purposes of Bid hereunder, mean the accounting year followed by the Bidder in the
course of its normal business.

2.2.13 This RFP is not transferable.

2.2.14 Any award of Concession pursuant to this RFP shall be subject to the terms of Bidding
Documents.

2.3 Change in composition of the Consortium

2.3.1 Where the Bidder is a Consortium, change in composition of the Consortium may
be permitted by the Authority during the Bid Stage, only where:

a) the Lead Member continues to be the Lead Member of the Consortium;
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b) the substitute is at least equal, in terms of Technical Capacity or Financial
Capacity, to the Consortium Member who is sought to be substituted and the
modified Consortium shall continue to meet the qualification and short- listing
criteria for Bidders; and

c) the new Member(s) expressly adopt(s) the Bid already made on behalf of the
Consortium as if it were a party to it originally and is not a Bidder/Member/
Associate of any other Consortium bidding for this Project.

2.3.2 Deleted.

2.3.3 The modified/ reconstituted Consortium shall submit a revised Jt. Bidding
Agreement and a Power of Attorney, substantially in the form at Appendix-V, prior
to the Bid Due Date.

2.3.4 The option of change in composition of the Consortium which is available under
Clause 2.3.1 may be exercised by any Bidder who is either a Consortium or a single
entity. In the case of a single entity Bidder adding a Consortium Member at the
Bid Stage, the single entity Bidder shall be the Lead Member of the Consortium.
Provided, however, that no member of such Consortium shall be a Bidder or the
member of a Consortium which has been qualified.

2.4 Change in Ownership

2.4.1 By submitting the Bid, the Bidder acknowledges and undertakes that it was qualified
and short-listed on the basis of Technical Capacity and Financial Capacity of those of
its Consortium Members who shall, until the 2" (second) anniversary of the date of
commercial operation of the Project, hold equity share capital representing not less than:
(i) 26% (twenty six per cent) of the subscribed and paid-up equity of the
Concessionaire; and (ii) 5% (five per cent) of the Total Project Cost specified in the
Concession Agreement. The Bidder further acknowledges and agrees that the aforesaid
obligation shall be the minimum and shall be in addition to such other obligations as
may be contained in the Concession Agreement, and a breach hereof shall,
notwithstanding anything to the contrary contained in the Concession Agreement, be
deemed to be a breach of the Concession Agreement and dealt with as such thereunder.
For the avoidance of doubt, the provisions of this Clause 2.4.1 shall apply only when
the Bidder is a Consortium and the O&M Member shall not be required to commit and
/ or hold any equity holding in the SPV (Concessionaire) and the Technical Capacity of
O&M member shall be considered for Technical Capacity of the Bidder, subject to
compliance with provisions of Clause 2.2.3.

2.4.2 By submitting the Bid, the Bidder shall also be deemed to have acknowledged and
agreed that in the event of a change in control of a Consortium Member or an Associate
whose Technical Capacity and/ or Financial Capacity was taken into consideration for
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the purposes of short-listing and qualification under and in accordance with the RFP,
the Bidder shall be deemed to have knowledge of the same and shall be required to
inform the Authority forthwith along with all relevant particulars about the same and the
Authority may, in its sole discretion, disqualify the Bidder or withdraw the LOA from
the Selected Bidder, as the case may be. In the event such change in control occurs after
signing of the Concession Agreement but prior to Financial Close of the Project, it
would, notwithstanding anything to the contrary contained in the Concession
Agreement, be deemed to be a breach of the Concession Agreement, and the same shall
be liable to be terminated without the Authority being liable in any manner whatsoever
to the Concessionaire. In such an event, notwithstanding anything to the contrary
contained in the Concession Agreement, the Authority shall be entitled to forfeit and
appropriate the Bid Security or Performance Security, as the case may be, as Damages,
without prejudice to any other right or remedy that may be available to the Authority
under the Bidding Documents and/ or the Concession Agreement or otherwise.

25 Number of Bids and costs thereof

2.5.1 No Bidder shall submit more than one Bid for the Project. A Bidder applying
individually or as a member of a Consortium shall not be entitled to submit another Bid
either individually or as a member of any Consortium, as the case may be.

2.5.2  The Bidders shall be responsible for all of the costs associated with the preparation of
their Bids and their participation in the Bidding Process. The Authority will not be
responsible or in any way liable for such costs, regardless of the conduct or outcome of
the Bidding Process.

2.6 Site visit and verification of information

2.6.1 Bidders are encouraged to submit their respective Bids after visiting the Project site and
ascertaining for themselves the site conditions, location, surroundings, climate,
availability of power, water and other utilities for construction, access to site, handling
and storage of materials, weather data, applicable laws and regulations, and any other
matter considered relevant by them.

2.7  Acknowledgement by Bidder

2.7.1 It shall be deemed that by submitting a Bid, the Bidder has:
a) made a complete and careful examination of the Bidding Documents;
b) received all relevant information requested from the Authority;

c) accepted the risk of inadequacy, error or mistake in the information provided in

32



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri Vijaya
Puram through Public Private Partnership

the Bidding Documents or furnished by or on behalf of the Authority relating to
any of the matters referred to in Clause 2.6 above;

d) satisfied itself about all matters, things and information including matters
referred to in Clause 2.6 hereinabove necessary and required for submitting an
informed Bid, execution of the Project in accordance with the Bidding
Documents and performance of all of its obligations thereunder;

e) acknowledged and agreed that inadequacy, lack of completeness or
incorrectness of information provided in the Bidding Documents or ignorance
of any of the matters referred to in Clause 2.6 hereinabove shall not be a basis
for any claim for compensation, damages, extension of time for performance of
its obligations, loss of profits etc. from the Authority, or a ground for
termination of the Concession Agreement by the Concessionaire;

f) acknowledged that it does not have a Conflict of Interest; and

g) acknowledge that the existing facilities of the Project would be handed over on
as-is-where-is-basis by the Authority and the Bidder shall not have no claim
whatsoever on the Authority in this regard; and

h) agreed to be bound by the undertakings provided by it under and in terms hereof.

2.7.2 The Authority shall not be liable for any omission, mistake or error in respect of any of
the above or on account of any matter or thing arising out of or concerning or relating
to RFP, the Bidding Documents or the Bidding Process, including any error or mistake
therein or in any information or data given by the Authority.

2.8 Right to accept or reject any or all Bids

2.8.1 Notwithstanding anything contained in this RFP, the Authority reserves the right to
accept or reject any Bid and to annul the Bidding Process and reject all Applications/
Bids, at any time without any liability or any obligation for such acceptance, rejection
or annulment, and without assigning any reasons, therefore. In the event that the
Authority rejects or annuls all the Bids, or the Selected Bidder withdraws from the
tender process, it may, in its discretion, invite all eligible Bidders to submit fresh Bids
hereunder.

2.8.2 The Authority reserves the right to reject any Bid if:

a) atany time, a material misrepresentation is made or uncovered, or

b) the Bidder does not provide, within the time specified by the Authority, the
supplemental information sought by the Authority for evaluation of the Bid.
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If the Bidder/Bidder is a Consortium, then the entire Consortium may be disqualified/
rejected. If such disqualification/ rejection occurs after the Bids have been opened and
the Highest Bidder gets disqualified/ rejected, then the Authority reserves the right to:

(i) invite the remaining Bidders to match the Highest Bidder/ submit their Bids in
accordance with the RFP; or

(i) take any such measure as may be deemed fit in the sole discretion of the
Authority, including annulment of the Bidding Process.

2.8.3 Incase it is found during the evaluation or at any time before signing of the Concession
Agreement or after its execution and during the period of subsistence thereof, including
the concession thereby granted by the Authority, that one or more of the qualification
conditions have not been met by the Bidder, or the Bidder has made material
misrepresentation or has given any materially incorrect or false information, the Bidder
shall be disqualified forthwith if not yet appointed as the Concessionaire either by issue
of the LOA or entering into of the Concession Agreement, and if the Bidder/SPV has
already been issued the LOA or has entered into the Concession Agreement, as the case
may be, the same shall, notwithstanding anything to the contrary contained therein or
in this RFP, be liable to be terminated, by a communication in writing by the Authority
to the Bidder, without the Authority being liable in any manner whatsoever to the
Bidder and without prejudice to any other right or remedy which the Authority may
have under this RFP, the Bidding Documents, the Concession Agreement or under
applicable law.

2.8.4 The Authority reserves the right to verify all statements, information and documents
submitted by the Bidder in response to the RFP. Any such verification or lack of such
verification by the Authority shall not relieve the Bidder of its obligations or liabilities
hereunder nor will it affect any rights of the Authority thereunder.

2.8.5 The Authority may, in its sole discretion and on grounds of reciprocity, disqualify a
Bidder, if any or all of its constituents are entities incorporated in a country where an
entity incorporated in India does not have similar rights of bidding for contracts
contemplated hereunder.

B. DOCUMENTS
29 Contents of the RFP

2.9.1 This RFP comprises the Disclaimer set forth hereinabove, the contents as listed below,
and will additionally include any Addenda issued in accordance with Clause 2.11.

Invitation for Proposals
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Section 1. Introduction

Section 2. Instructions to Bidders
Section 3. Criteria For Evaluation
Section 4. Fraud and Corrupt Practices
Section 5. Pre-Bid Conference
Section 6. Miscellaneous

Appendices

I.  Technical Bid for Qualification

Il.  Financial Bid for Selection of Bidder

I1l.  Power of Attorney for signing of Bid

IV. Power of Attorney for Lead Member of Consortium
V. Joint Bidding Agreement

VI. Bank Guarantee for Bid Security

VII. Guidelines of the Department of Disinvestment
VIII. Compliance Certificate

IX. Instructions for Online Bid Process

X.  Project Information Memorandum (P1M)

Xl.  CRZ Clearances

XII. Other Approvals and Clearances

XI1Il. O&M Undertaking

2.9.2 The draft Concession Agreement provided by the Authority as part of the Bidding
Documents shall be deemed to be part of this RFP.

2.10 Clarifications

2.10.1 Bidders requiring any clarification on the RFP may notify the Authority in writing by
speed post/ courier/ special messenger and by e-mail in accordance with Clause 1.2.10.
They should send in their queries on or before the date mentioned in the Schedule of
Bidding Process specified in Clause 1.3. The Authority shall endeavour to respond to
the queries within the period specified therein, but no later than 15 (fifteen) days prior
to the Bid Due Date. The responses will be sent by e-mail. The Authority will forward
all the queries and its responses thereto, to all Bidders without identifying the source of
queries.

2.10.2 The Authority shall endeavour to respond to the questions raised or clarifications sought
by the Bidders. However, the Authority reserves the right not to respond to any question

35



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri Vijaya
Puram through Public Private Partnership

or provide any clarification, in its sole discretion, and nothing in this Clause shall be
taken or read as compelling or requiring the Authority to respond to any question or to
provide any clarification.

2.10.3 The Authority may also on its own motion, if deemed necessary, issue interpretations
and clarifications to all Bidders by publishing it on the e-procurement portal
https://eprocure.andaman.gov.in. All clarifications and interpretations issued by the
Authority shall be deemed to be part of the Bidding Documents. Verbal clarifications
and information given by Authority, or its employees or representatives shall not in any
way or manner be binding on the Authority.

2.11 Amendment of RFP

2.11.1 At any time prior to the Bid Due Date, the Authority may, for any reason, whether at
its own initiative or in response to clarifications requested by a Bidder, modify the RFP
by the issuance of Addenda.

2.11.2 Any Addendum issued hereunder will be in writing and shall be hosted on the website of
https://eprocure.andaman.gov.in.

2.11.3 In order to afford the Bidders a reasonable time for taking an Addendum into account,
or for any other reason, the Authority may, in its sole discretion, extend the Bid Due
Date.

C. PREPARATION AND SUBMISSION OF BID

2.12 Language

2.12.1 The Bid and all related correspondence and documents in relation to the Bidding
Process shall be in English language. Supporting documents and printed literature
furnished by the Bidder with the Bid may be in any other language provided that they
are accompanied by translations of all the pertinent passages in the English language,
duly authenticated and certified by the Bidder. Supporting materials, which are not
translated into English, may not be considered. For the purpose of interpretation and
evaluation of the Bid, the English language translation shall prevail.

2.13 Format and Signing of Bid

2.13.1 The Bidder shall provide all the information sought under this RFP. The Authority will
evaluate only those Bids that are received in the required formats and complete in all
respects. Incomplete and /or conditional Bids shall be liable to rejection.

2.13.2 The Bid and its copy shall be typed or written in indelible ink and signed by the
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Authorised Signatory of the Bidder who shall also initial each page, in blue ink. In case
of printed and published documents, only the cover shall be initialled. All the
alterations, omissions, additions or any other amendments made to the Bid shall be
initialled by the person(s) signing the Bid.

2.14  Submission of Bid

2.14.1 For the purpose of submission of the Bid on the e-procurement portal
https://eprocure.andaman.gov.in, registration of the Bidder with e-procurement portal
https://eprocure.andaman.gov.in is mandatory. For any assistance regarding e-
procurement, the Bidder may go to the helpdesk on the e-procurement portal
https://eprocure.andaman.gov.in. A Bidder who is already registered need not register
again. However, the Bidder is required to have a Class-I11 Digital Certificate issued by a
licensed Certifying Authority (CA). Bidder may refer Appendix XIII providing
instructions for online bid submission. The Bidder shall submit the Bid no later than the
date and time specified as the Bid Due Date, on the e-procurement portal
https://eprocure.andaman.gov.in, duly signed in digital form by the authorised signatory
of the Bidder, by uploading the complete and legible scanned/digital copies of the
Technical and Financial Bids in prescribed format (i.e. scanned copy of original signed
documents and the supporting documents). The documents submitted in the Bid should
be scanned in at least 100 dpi with black and white option.

2.14.2 The Bid is to be submitted on the document downloaded from Official Website, the
Bidder shall be responsible for its accuracy and correctness as per the version uploaded
by the Authority and shall ensure that there are no changes caused in the content of the
downloaded document. In case of any discrepancy between the document used for
submission by the Bidder and the version uploaded by the Authority, the latter shall
prevail.

2.14.3 The documents comprising the Bid referred to in Clause 2.14.1 shall include:

i.  Technical Bid in the prescribed format (Appendix-I) along with its Annexes

and supporting documents;

ii.  Financial Bid in the prescribed format in Appendix-Il and other format
prescribed on e-procurement portal;

iii.  Copy of Power of Attorney for signing the Bid as per the format at Appendix-
i;

iv.  Copy of Power of Attorney for Lead Member of Consortium as per the format
at Appendix-1V, if applicable;

V. Copy of Joint Bidding Agreement substantially in the format at Appendix-V,
in case of a Consortium if applicable;

vi.  Copy of Bank Guarantee substantially in the format at Appendix-V1 or Copy
of Demand Draft or Copy of Insurance Surety Bond as per Appendix XIV or
Banker’s Cheque or Fixed Deposit Receipt; towards the Bid Security as
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Vii.
viii.

Xi.

Xii.

required under Clause 1.2.4;

Compliance Certificate substantially in the format at Appendix-VIII,
Undertaking for execution of O&M Agreement substantially in the format at
Appendix-XIIl1,;

copy of Memorandum and Articles of Association, if the Bidder is a body
corporate, and if a partnership then a copy of its partnership deed,;

copies of Bidder’s duly audited balance sheet and profit and loss account for
the preceding five years;

If applicable, Copy of Registration from the Competent Authority as defined
in Public Procurement Order No. F. No. 6/18/2019-PPD dated 23rd July
2020.

Concession Agreement with each page initialed by the person signing the Bid
in pursuance of the Power of Attorney referred to in Clause (iii) hereinabove.

2.14.4 The following documents shall be separately submitted in ‘original’ to the person
specified in the Clause 2.14.5 in a sealed envelope on or before 5 pm of the 3™ (third)
working day from the Bid Due Date, failing which the Bid shall be rejected:

Bank Guarantee substantially in the format provided in Appendix-V1 or Copy of
Demand Draft or Insurance Surety Bond in the format provided in Appendix XIV
or Banker’s Cheque or Fixed Deposit Receipt; towards the Bid Security as
required under Clause 1.2.4, as applicable

Power of Attorney as required under Clause 2.1.7 and Clause 2.1.8 as applicable;
Joint Bidding Agreement, in case of a Consortium, as required under Clause 2.2.6
(9), if applicable;

The envelope shall clearly bear the following identification:

“Original documents to the Bid for Design, Build, Finance, Operate and Transfer (DBFOT)
of Megapode Resort at Sri Vijaya Puram through Public Private Partnership”

2.14.5 If the envelope is not sealed and marked as instructed above, the Authority assumes no
responsibility for the misplacement or premature opening of the contents of the Bid
submitted and consequent losses, if any, suffered by the Bidder. The envelope under
Clause 2.14.4 shall be addressed to

Mr. Mohd. Pervaiz

ATTN. OF: i
General Manager (Projects),
Andaman & Nicobar Islands Integrated Development
Corporation Limited (ANIIDCO Ltd.)

ADDRESS:

Vikas Bhawan, PB No. 180,
Sri Vijaya Puram, Andaman and Nicobar Islands- 744101

Phone number | 03192 - 232098

Email id gmaniidco.and@nic.in
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2.14.6 Bids submitted by special messenger, fax, telex, telegram or e-mail shall not be
entertained and shall be rejected.

2.15 Bid Due Date

2.15.1 Bids should be submitted before the specified time on the Bid Due Date as specified in
Clause 1.3 in the manner and form detailed in this RFP.

2.15.2 The Authority may, in its sole discretion, extend the Bid Due Date by issuing an
Addendum in accordance with Clause 2.11 uniformly for all Bidders.

2.15.3 E-procurement portal https://eprocure.andaman.gov.in shall not allow submission of any
Bid after the Bid Due Date. Physical receipt of document listed at Clause 2.14.4 of the
RFP after the time specified therein shall not be considered and the Bid shall be
summarily rejected.

2.16 Contents of the Bid

2.16.1 The Technical Bid shall be furnished in the format at Appendix—I. The Financial Bid
shall be furnished in the format at Appendix-Il and shall consist of Annual Concession
Fee to be quoted by the Bidder. The Bidder shall specify (in Indian Rupees) the Annual
Concession Fee offered by him, to undertake the Project in accordance with this RFP and
the provisions of the Concession Agreement.

2.16.2 The Project will be awarded to the Highest Bidder.

2.16.3 The opening of Bids and acceptance thereof shall be substantially in accordance with this
RFP.

2.16.4 The proposed Concession Agreement shall be deemed to be part of the Bid.

2.17 Modifications/ Substitution/ Withdrawal of Bids

2.17.1 The Bidder may modify, substitute, or withdraw its e-Bid after submission, prior to the
Bid Due Date. No Bid shall be modified, substituted or withdrawn by the Bidder on or
after the Bid Due Date. No Bid shall be modified, substituted, or withdrawn by the Bidder
on or after the closing time on the Bid Due Date.

2.17.2 Any alteration/modification in the Bid or additional information supplied subsequent to
the Bid Due Date, unless the same has been expressly sought by the Authority, may be
disregarded.
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D. EVALUATION PROCESS
2.18 Opening and Evaluation of Bids

2.18.1 The Authority shall open the Technical Bids on the Bid Due Date, at the place specified
in Clause 2.14.5 on time specified in Clause 1.3 and in the presence of the Bidders who
choose to attend.

2.18.2 The Authority will subsequently examine and evaluate Bids in accordance with the
provisions set out in Section 3.

2.18.3 Bidders are advised that selection of Bidders will be entirely at the discretion of the
Authority. Bidders will be deemed to have understood and agreed that no explanation
or justification on any aspect of the Bidding Process or selection will be given.

2.18.4 Any information contained in the Bid shall not in any way be construed as binding on
the Authority, its agents, successors or assigns, but shall be binding against the Bidder
if the Project is subsequently awarded to it on the basis of such information.

2.18.5 The Authority reserves the right not to proceed with the Bidding Process at any time
without notice or liability and to reject any or all Bid(s) without assigning any reasons.

2.18.6 If any information furnished by the Bidder is found to be incomplete, or contained in
formats other than those specified herein, the Authority may, in its sole discretion,
exclude the relevant project from computation of the Technical Capacity of the Bidder.

2.18.7 In the event that a Bidder claims credit for an Eligible Project, and such claim is
determined by the Authority as incorrect or erroneous, the Authority shall reject such
claim. Where any information is found to be patently false or amounting to a material
misrepresentation, the Authority reserves the right to reject the or Bid in accordance
with the provisions of Clause 2.8.

2.19 Confidentiality

2.19.1 Information relating to the examination, clarification, evaluation, and recommendation
of the Bidders shall not be disclosed to any person who is not officially concerned with
the process or is not a retained professional advisor advising the Authority in relation
to, or matters arising out of, or concerning the Bidding Process. The Authority will treat
all information, submitted as part of Bid, in confidence and will require all those who
have access to such material to treat the same in confidence. The Authority may not
divulge any such information unless it is directed to do so by any statutory entity that
has the power under law to require its disclosure or is to enforce or assert any right or
privilege of the statutory entity and/ or the Authority or as may be required by law or
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in connection with any legal process.

2.20  Tests of responsiveness

2.20.1 Prior to evaluation of Bids, the Authority shall determine whether each Technical Bid
IS responsive to the requirements of the RFP. A Technical Bid shall be considered
responsive if:

I. it is received as per format at Appendix-I;

ii. it is accompanied by the Bid Security as per requirements specified in Clause
1.2.4, Clause 2.1.5, Clause 2.14.3 and Clause 2.14.4;.

iii. itis accompanied by the Power of Attorney as specified in Clause 2.2.5, and in
the case of a Consortium, the Power of Attorney as specified in Clause 2.2.6 (c);

iv. it is accompanied by the Jt. Bidding Agreement (for Consortium), specific to
the Project, as stipulated in Clause 2.2.6 (g);

V. it is accompanied by the Compliance Certificate as per Clause 1.2.1;

vi. it is accompanied by O&M Agreement as specified under Clause 2.2.2.1 (iii)

and 2.2.3
vii. itis signed, and marked as stipulated in Clauses 2.14
viii. it contains all the information and documents (complete in all respects) as
requested in this RFP;
IX. it contains information in formats same as those specified in this RFP;
X. it contains certificates from its statutory auditors for each Eligible Project in
the formats specified in Appendix-I ;
Xi. it does not contain any condition or qualification; and
Xil. it is not non-responsive in terms hereof.

2.20.2 The Authority reserves the right to reject any Bid which is non-responsive and no
request for alteration, modification, substitution, or withdrawal shall be entertained by
the Authority in respect of such Bid. Provided, however, that the Authority may, in its
discretion, allow the Bidder to rectify any infirmities or omissions if the same do not
constitute a material modification of the Bid.

2.21 Clarifications

2.21.1 To facilitate evaluation of Bids, the Authority may, at its sole discretion, seek
clarifications from any Bidder regarding its Bid. Such clarification(s) shall be provided
within the time specified by the Authority for this purpose. Any request for
clarification(s) and all clarification(s) in response thereto shall be in writing.

2.21.2 If a Bidder does not provide clarifications sought under Clause 2.21.1 above within the
prescribed time, its Bid shall be liable to be rejected. In case the Bid is not rejected, the
Authority may proceed to evaluate the Bid by construing the particulars requiring
clarification to the best of its understanding, and the Bidder shall be barred from
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subsequently questioning such interpretation of the Authority.
2.22  Qualification and notification

2.22.1 After the evaluation of Technical Bids, the Authority would announce a list of qualified
Bidders who will be eligible for opening of their Financial Bids. At the same time, the
Authority would notify the other Bidders that they have not been short-listed. The
Authority will not entertain any query or clarification from Bidders who fail to qualify.

2.23  Proprietary Data

2.23.1 All documents and other information supplied by the Authority or submitted by a
Bidder to the Authority shall remain or become the property of the Authority. Bidders
are to treat all information as strictly confidential and shall not use it for any purpose
other than for preparation and submission of their Bid. The Authority will not return
any Bid, or any information provided along therewith.

2.24  Correspondence with the Bidder

2.24.1 Save and except as provided in this RFP, the Authority shall not entertain any
correspondence with any Bidder in relation to the acceptance or rejection of any Bid.

2.25 Rejection of Bids

2.25.1 Notwithstanding anything contained in this RFP, the Authority reserves the right to
reject any Bid and to annul the Bidding Process and reject all Bids at any time without
any liability or any obligation for such acceptance, rejection, or annulment, and without
assigning any reasons therefor. In the event that the Authority rejects or annuls all the
Bids, it may, in its discretion, invite all eligible Bidders to submit fresh Bids hereunder.

2.25.2 The Authority reserves the right not to proceed with the Bidding Process at any time,
without notice or liability, and to reject any Bid without assigning any reasons.

2.26  Validity of Bids

2.26.1 The Bids shall be valid for a period of not less than 180 (one hundred and eighty) days
from the Bid Due Date. The validity of Bids may be extended by mutual consent of the
respective Bidders and the Authority.

2.26.2 Deleted

2.26.3 Deleted
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2.26.4 A Bidder may refuse such request without forfeiting its Bid Security. A Bidder agreeing
to the request will not be allowed to modify its Bid, but would be required to extend the
validity of its Bid Security for the period of extension.

2.26.5 The Selected Bidder shall, where required, extend the Bid Validity Period until the date
of execution of the Agreement.

E. BID SECURITY

2.27 Bid Security

2.27.1 The Bidder shall furnish as part of its Bid, a Bid Security referred to in Clauses 2.1.5
and 2.1.6 hereinabove in the form of a bank guarantee issued by a nationalised bank, or
a Scheduled Bank in India having a net worth of at least Rs. 1,000 crore (Rs. one
thousand crore), in favour of Authority and payable at Sri Vijaya Puram, in the format
at Appendix—VI (the “Bank Guarantee”) and having a validity period of not less than
180 (one hundred eighty) days from the Bid Due Date, inclusive of a claim period of
60 (sixty) days and may be extended as may be mutually agreed between the Authority
and the Bidder from time to time. In case the Bank Guarantee is issued by a foreign
bank outside India, confirmation of the same by any nationalised bank in India is
required. For the avoidance of doubt, Scheduled Bank shall mean a bank as defined
under Section 2(e) of the Reserve Bank of India Act, 1934.

2.27.2 Bid Security can also be in the form of a demand draft issued by a Scheduled Bank in
India, drawn in favour of Authority and payable at Sri Vijaya Puram (the “Demand
Draft”) or Insurance Surety Bonds as per Appendix XIV or Banker’s Cheque or Fixed
Deposit Receipt. The Authority shall not be liable to pay any interest on the Bid Security
deposit so made and the same shall be interest free.

2.27.3 Any Bid not accompanied by the Bid Security shall be summarily rejected by the
Authority as non-responsive.

2.27.4 Save and except as provided in Clauses 2.1.5 and 2.1.6 above, the Bid Security of
Bidders who have not been shortlisted as per Clause 2.22.1, will be returned by the
Authority, without any interest, as promptly as possible on acceptance of the Bid of the
Selected Bidder or when the Bidding process is cancelled by the Authority, and in any
case within 30 (thirty) days from the declaration of the list of qualified Bidders. Where
Bid Security has been paid by demand draft or bankers’ cheque, the refund thereof shall
be in the form of an account payee demand draft in favour of the unsuccessful Bidder(s).
Bidders may by specific instructions in writing to the Authority give the name and
address of the person in whose favour the said demand draft shall be drawn by the
Authority for refund, failing which it shall be drawn in the name of the Bidder and shall
be mailed to the address given on the Bid.
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2.27.5 The Bid Security of qualified Bidders will be returned, without any interest, upon the
Concessionaire signing the Concession Agreement and furnishing the Performance
Security in accordance with the provisions thereof. The Authority may, at the Selected
Bidder’s option, adjust the amount of Bid Security in the amount of Performance
Security to be provided by him in accordance with the provisions of the Concession
Agreement.

2.27.6 The Authority shall be entitled to forfeit and appropriate the Bid Security as Damages
inter alia in any of the events specified in Clause 2.27.7 herein below. The Bidder, by
submitting its Bid pursuant to this RFP, shall be deemed to have acknowledged and
confirmed that the Authority will suffer loss and damage on account of withdrawal of
its Bid or for any other default by the Bidder during the period of Bid validity as
specified in this RFP. No relaxation of any kind on Bid Security shall be given to any
Bidder.

2.27.7 The Bid Security shall be forfeited as Damages without prejudice to any other right or
remedy that may be available to the Authority under the Bidding Documents and/ or
under the Concession Agreement, or otherwise, if

a. a Bidder engages in a corrupt practice, fraudulent practice, coercive practice,
undesirable practice or restrictive practice as specified in Section 4 of this RFP;

b. a Bidder withdraws its Bid during the period of Bid validity as specified in this
RFP and as extended by mutual consent of the respective Bidder(s) and the
Authority;

c. the Selected Bidder fails within the specified time limit —

I. to sign and return the duplicate copy of LOA,; or

ii. to sign the Concession Agreement; or

iii. to furnish the Performance Security within the period prescribed therefor
in the Concession Agreement.

d. the Selected Bidder, having signed the Concession Agreement, commits any
breach thereof prior to furnishing the Performance Security.
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3. CRITERIA FOR EVALUATION

3.1 Opening and Evaluation of Bids

3.1.1 The Authority shall open the Technical Bids on the date and time specified in Clause 1.3.1.
and in the presence of the Bidders who choose to attend.

3.1.2 Deleted.

3.1.3 Bidders are advised that selection of Bidders will be entirely at the discretion of the
Authority. Bidders will be deemed to have understood and agreed that no explanation or
justification on any aspect of the Bidding Process or selection will be given.

3.1.4 Any information contained in the Bid shall not in any way be construed as binding on
the Authority, its agents, successors or assigns, but shall be binding against the Bidder if
the Project is subsequently awarded to it on the basis of such information.

3.1.5 The Authority reserves the right not to proceed with the Bidding Process at any time
without notice or liability and to reject any or all Bid(s) without assigning any.

3.2 Evaluation of Technical Capacity

3.2.1 The Bidder should furnish the details of Technical Capacity for the last 7 (seven)
financial years immediately preceding the Bid Due Date

3.2.2 The Bidders must provide the necessary information relating to Technical Capacity as
per format at Annex-lII of Appendix-l. The Bidder should furnish the required
information and documents in support of its claim of Technical Capacity, as per format
at Annex-111 of Appendix-I.

3.2.3 Experience for Eligible Projects under Clause 2.2.2 shall not be claimed by two or more
Members of the Consortium. In other words, no double counting by a Consortium in
respect of the same experience shall be permitted in any manner whatsoever.

3.3 Evaluation of Financial Capacity

3.3.1 The Bid must be accompanied by the Audited Annual Reports of the Bidder (and of
each Member in case of a Consortium) for the last 3 (three) financial years, preceding
the year in which the Bid is made.

3.3.2 In case the annual accounts for the latest financial year are not audited and therefore the
Bidder cannot make it available, the Bidder shall give an undertaking to this effect and
the statutory auditor shall certify the same. In such a case, the Bidder shall provide the
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Audited Annual Reports for 3 (three) years preceding the year for which the Audited
Annual Report is not being provided.

3.3.3 The Bidder must establish the minimum Net Worth / ACI specified in Clause 2.2.2.2
and provide details as per the format at Annexure 1V of Appendix-I.

3.3.4 In case of a Consortium, the combined Net Worth / ACI (sum of Net Worth /ACI) of
only those members, who have and shall continue in terms of Clause 2.2.2.2 to have at
least 26% (twenty six percent) stake each in the SPV, shall be considered.

3.4 Selection of Bidder

3.4.1 The Bid parameter shall comprise Annual Concession Fee to be quoted by the Bidder
(“Bid Parameter”) in accordance with the provisions of the Concession Agreement.

3.4.2 Subject to the provisions of Clause 2.8.1, the Bidder whose Bid is adjudged as
responsive in terms of Clause 2.2 and who quotes the Highest Annual Concession Fee
offered to the Authority, shall ordinarily be declared as the selected Bidder (the
“Selected Bidder”). In the event that the Authority rejects or annuls all the Bids, it
may, in its discretion, invite all eligible Bidders to submit fresh Bids hereunder.

3.4.3 If two or more Bidders quote the same amount of Concession Fee (the “Tie Bidders”),
the Authority shall identify the Selected Bidder by draw of lots, which shall be
conducted, with prior notice, in the presence of the Tie Bidders who choose to attend.

3.4.4 Deleted.
3.4.5 Deleted.

3.4.6 After selection, a Letter of Award (the “LOA”) shall be issued, in duplicate, by the
Authority to the Selected Bidder and the Selected Bidder shall, within 7 (seven) days
of the receipt of the LOA, sign and return the duplicate copy of the LOA in
acknowledgement thereof. In the event the duplicate copy of the LOA duly signed by
the Selected Bidder is not received by the stipulated date, the Authority may, unless it
consents to extension of time for submission thereof, appropriate the Bid Security of
such Bidder as Damages on account of failure of the Selected Bidder to acknowledge
the LOA, and the next eligible Bidder may be considered.

3.4.7 After acknowledgement of the LOA as aforesaid by the Selected Bidder, it shall cause
the Concessionaire to execute the Concession Agreement within the period prescribed
in Clause 1.3. The Selected Bidder shall not be entitled to seek any deviation,
modification, or amendment in the Concession Agreement.
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3.5  Contacts during Bid Evaluation

3.5.1 Bids shall be deemed to be under consideration immediately after they are opened and
until such time the Authority makes official intimation of award/ rejection to the
Bidders. While the Bids are under consideration, Bidders and/ or their representatives
or other interested parties are advised to refrain, save and except as required under the
Bidding Documents, from contacting by any means, the Authority and/ or their
employees/ representatives on matters related to the Bids under consideration.
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4. FRAUD AND CORRUPT PRACTICES

4.1 The Bidders and their respective officers, employees, agents, and advisers shall observe
the highest standard of ethics during the Bidding Process and subsequent to the issue of
the LOA and during the subsistence of the Concession Agreement. Notwithstanding
anything to the contrary contained herein, or in the LOA or the Concession Agreement,
the Authority may reject a Bid, withdraw the LOA, or terminate the Concession
Agreement, as the case may be, without being liable in any manner whatsoever to the
Bidder or Concessionaire, as the case may be, if it determines that the Bidder or
Concessionaire, as the case may be, has, directly or indirectly or through an agent,
engaged in corrupt practice, fraudulent practice, coercive practice, undesirable practice
or restrictive practice in the Bidding Process. In such an event, the Authority shall be
entitled to forfeit and appropriate the Bid Security or Performance Security, as the case
may be, as Damages, without prejudice to any other right or remedy that may be available
to the Authority under the Bidding Documents and/ or the Concession Agreement, or
otherwise.

4.2 Without prejudice to the rights of the Authority under Clause 4.1 hereinabove and the
rights and remedies which the Authority may have under the LOA or the Concession
Agreement, or otherwise if a Bidder or Concessionaire, as the case may be, is found by
the Authority to have directly or indirectly or through an agent, engaged or indulged in
any corrupt practice, fraudulent practice, coercive practice, undesirable practice or
restrictive practice during the Bidding Process, or after the issue of the LOA or the
execution of the Concession Agreement, such Bidder or Concessionaire shall not be
eligible to participate in any tender or RFP issued by the Authority during a period of 2
(two) years from the date such Bidder or Concessionaire, as the case may be, is found by
the Authority to have directly or indirectly or through an agent, engaged or indulged in
any corrupt practice, fraudulent practice, coercive practice, undesirable practice or
restrictive practices, as the case may be.

4.3  For the purposes of this Clause 4, the following terms shall have the meaning hereinafter
respectively assigned to them:

a. “corrupt practice” means (i) the offering, giving, receiving, or soliciting,
directly or indirectly, of anything of value to influence the actions of any person
connected with the Bidding Process (for avoidance of doubt, offering of
employment to or employing or engaging in any manner whatsoever, directly
or indirectly, any official of the Authority who is or has been associated in any
manner, directly or indirectly, with the Bidding Process or the LOA or has dealt
with matters concerning the Concession Agreement or arising therefrom,
before or after the execution thereof, at any time prior to the expiry of one year
from the date such official resigns or retires from or otherwise ceases to be in
the service of the Authority, shall be deemed to constitute influencing the
actions of a person connected with the Bidding Process); or (ii) save and except
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as permitted under the Clause 2.2.1.4 of this RFP, engaging in any manner
whatsoever, whether during the Bidding Process or after the issue of the LOA
or after the execution of the Concession Agreement, as the case may be, any
person in respect of any matter relating to the Project or the LOA or the
Concession Agreement, who at any time has been or is a legal, financial or
technical adviser of the Authority in relation to any matter concerning the
Project;

b. “fraudulent practice” means a misrepresentation or omission of facts or
suppression of facts or disclosure of incomplete facts, in order to influence the
Bidding Process;

C. ‘“coercive practice” means impairing or harming, or threatening to impair or
harm, directly or indirectly, any person or property to influence any person’s
participation or action in the Bidding Process;

d. “undesirable practice” means (i) establishing contact with any person
connected with or employed or engaged by the Authority with the objective of
canvassing, lobbying or in any manner influencing or attempting to influence
the Bidding Process; or (ii) having a Conflict of Interest; and

e. “restrictive practice” means forming a cartel or arriving at any understanding
or arrangement among Bidders with the objective of restricting or manipulating
a full and fair competition in the Bidding Process.
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5. PRE-BID CONFERENCE

5.1 Pre-Bid Conference(s) of the Bidders shall be convened at the designated date, time,
mode and place as specified in Clause 1.3. A maximum of two representatives of each
Bidder shall be allowed to participate on production of authority letter from the Bidder.

5.2 During Pre-Bid Conference(s), the Bidders will be free to seek clarifications and make
suggestions for consideration of the Authority. The Authority shall endeavour to provide
clarifications and such further information as it may, in its sole discretion, consider
appropriate for facilitating a fair, transparent and competitive Bidding Process.
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6. MISCELLANEOUS

6.1 The Bidding Process shall be governed by, and construed in accordance with, the laws
of India and the Courts in the Union Territory in which the Authority has its headquarters
shall have exclusive jurisdiction over all disputes arising under, pursuant to and/ or in
connection with the Bidding Process.

6.2 The Authority, in its sole discretion and without incurring any obligation or liability,
reserves the right, at any time, to;

(a) suspend and/ or cancel the Bidding Process and/ or amend and/ or supplement the
Bidding Process or modify the dates or other terms and conditions relating
thereto;

(b) consult with any Bidder in order to receive clarification or further information;

(c) qualify or not to qualify any Bidder and/ or to consult with any Bidder in order to
receive clarification or further information

(d) retain any information and/ or evidence submitted to the Authority by, on behalf
of, and/ or in relation to any Bidder; and/ or

(e) independently verify, disqualify, reject and/ or accept any and all submissions or
other information and/ or evidence submitted by or on behalf of any Bidder.

6.3 It shall be deemed that by submitting the Bid, the Bidder agrees and releases the
Authority, its employees, agents and advisers, irrevocably, unconditionally, fully and
finally from any and all liability for claims, losses, damages, costs, expenses or liabilities
in any way related to or arising from the exercise of any rights and/ or performance of
any obligations hereunder, pursuant hereto and/ or in connection with the Bidding
Process and waives, to the fullest extent permitted by applicable laws, any and all rights
and/ or claims it may have in this respect, whether actual or contingent, whether present
or in future.

6.4 The Concession Agreement and RFP are to be taken as mutually explanatory and, unless
otherwise expressly provided elsewhere in this RFP, in the event of any conflict between
them the priority shall be in the following order:

a. the Concession Agreement;
b. the RFP.
i.e. the Concession Agreement at (a) above shall prevail over the RFP at (b) above.
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APPENDICES
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APPENDIX I: TECHNICAL BID FOR QUALIFICATION

Letter Comprising the Bid
(Refer Clause 2.14.3)
To,

The Managing Director,

Andaman and Nicobar Islands Integrated Development Corporation Ltd. (ANIIDCO Ltd)
Vikas Bhawan, PB No. 180,

Sri Vijaya Puram, Andaman and Nicobar Islands- 744101

Sub: Selection of Bidder for Design, Build, Finance, Operate and Transfer (DBFOT) of
Megapode Resort at Sri Vijaya Puram through Public Private Partnership

Dear Sir,

1. With reference to your RFP document no dated , liwe,
having examined the Bidding Documents and understood its contents, hereby submit
my/our Bid for the Project (the “Project”). The Bid is unconditional and unqualified.

2. I/ We acknowledge that the Authority will be relying on the information provided in the
documents accompanying such Bid for qualification of the Bidders for the aforesaid
project, and we certify that all information provided therein is true and correct; nothing
has been omitted or suppressed which renders such information misleading; and all
documents accompanying such Bid are true copies of their respective originals.

3. This statement is made for the express purpose of qualifying as a Bidder for development,
finance, operation & maintenance of the aforesaid Project.

4. I/ We shall make available to the Authority any additional information it may find
necessary or required to supplement or authenticate the Bid.

5. I/ We acknowledge the right of the Authority to reject our Bid without assigning any
reason or otherwise and hereby waive, to the fullest extent permitted by applicable law,
our right to challenge the same on any account whatsoever.

6. I/ We certify that in the last 3 (three) years, we / any of the Consortium Members or our/
their Associates have neither failed to perform on any contract, as evidenced by imposition
of a penalty by an arbitral or judicial authority or a judicial pronouncement or arbitration
award, nor been expelled from any project or contract by any public authority nor have
had any contract terminated by any public authority for breach on our part.

7. I/ We declare that;
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10.

11.

12.

13.

a. I/ We have examined and have no reservations to the Bidding Documents,
including any Addendum/corrigendum issued/ to be issued by the Authority;

b. 1/ We do not have any conflict of interest in accordance with Clause 2.2.1.3 and
other applicable clauses of the RFP document;

c. 1/We have not directly or indirectly or through an agent engaged or indulged in any
corrupt practice, fraudulent practice, coercive practice, undesirable practice or
restrictive practice, as defined in the RFP document, in respect of any tender or
request for proposal issued by any public sector enterprise or any government or
concerning any agreement entered into with the Authority or any other public
sector enterprise or any government, Central or State or Union Territory; and

d. 1/ We hereby certify that we have taken steps to ensure that in conformity with the
provisions of Section 4 of the RFP document, no person acting for us or on our
behalf has engaged or will engage in any corrupt practice, fraudulent practice,
coercive practice, undesirable practice or restrictive practice.

I/ We understand that you may cancel the Bidding Process at any time and that you are
neither bound to accept any Bid that you may receive nor to invite the Bidders to Bid for
the Project, without incurring any liability to the Bidders, in accordance with Clause 2.25
of the RFP document.

I/ We believe that we/ our Consortium satisfy(s) the Net Worth/ACI criteria and meet(s)
all the requirements as specified in the RFP document and are/ is qualified to submit a Bid.

I/ We declare that we/ any Member of the Consortium, or our/ its Associates are not a
Member of a/ any other Consortium applying for qualification.

I/ We certify that in regard to matters other than security and integrity of the country, 1/
We certify that we/ any Member of the Consortium or any of our/ their Associates have
not been convicted by a Court of Law or indicted or adverse orders passed by a regulatory
authority which could cast a doubt on our ability to undertake the Project or which relates
to a grave offence that outrages the moral sense of the community.

I/ We certify that in regard to matters other than security and integrity of the country, we/
any Member of the Consortium or any of our/ their Associates have not been charge-
sheeted by any agency of the Government or convicted by a Court of Law.

I/ We further certify that no investigation by a regulatory authority is pending either against
us/ any Member of the Consortium or against our/ their Associates or against our CEO or
any of our directors/ managers/ key employees?.

2 In case the Bidder is unable to provide certification regarding any pending investigation as specified in paragraph
13, it may precede the paragraph by the words viz. “Except as specified in Schedule ....... hereto”. The exceptions to
the certification or any disclosures relating thereto may be clearly stated in a Schedule to be attached to the
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14.

15.

16.

17.

18.

I/ We further certify that we are qualified to submit a Bid in accordance with the guidelines
for qualification of bidders seeking to acquire stakes in Public Sector Enterprises through
the process of disinvestment issued by the GOI vide Department of Investment and Public
Asset Management OM No. 3/9/2016-DD-11-Bdated 28" September, 2017which
guidelines apply mutatis mutandis to the Bidding Process. A copy of the aforesaid
guidelines forms part of the RFP at Appendix-VII thereof. I/ We further certify that we are
not disqualified in terms of the additional criteria specified by the Department of
Investment and Public Asset Management in their No. 3/9/2016-DD-II-B dated 28™
September, 2017.

I/We further certify that we/ any Member of the Consortium or any of our/ their Associates
are not barred by the Central Government/ State Government/ UT Administration or any
entity controlled by it, from participating in any project (PPP or otherwise), and no bar
subsists as on the date of Bid.

I/ We undertake that in case due to any change in facts or circumstances during the Bidding
Process, we are attracted by the provisions of disqualification in terms of the guidelines
referred above or any other provisions of this RFP, we shall intimate the Authority of the
same immediately.

I/ We acknowledge and undertake that our Consortium is qualified on the basis of
Technical Capacity and Financial Capacity of those of its Members who shall, for a period
till 2 (two) years from the date of commercial operation of the Project, hold equity share
capital not less than: (i) 26% (twenty six per cent) of the subscribed and paid-up equity of
the Concessionaire; and (ii) 5% (five per cent) of the Total Project Cost specified in the
Concession Agreement. We further agree and acknowledge that the aforesaid obligation
shall be in addition to the obligations contained in the Concession Agreement in respect
of Change in Ownership.

I/ We acknowledge and agree that in the event of a change in control of a Member whose
Technical Capacity and Financial Capacity was taken into consideration for the purposes
of qualification under and in accordance with the RFP, I/we shall inform the Authority
forthwith along with all relevant particulars and the Authority may, in its sole discretion,
disqualify our Consortium or withdraw the Letter of Award, as the case may be. l/we
further acknowledge and agree that in the event such change in control occurs after signing
of the Concession Agreement but prior to commencement of the Appointed Date under
the Concession Agreement , it would, notwithstanding anything to the contrary contained
in the Agreement, be deemed a breach thereof, and the Concession Agreement shall, at the
sole discretion of the Authority, be liable to be terminated under and in accordance with
Clause 2.4.2 of the RFP without the Authority being liable to us in any manner whatsoever.

Application. The Authority will consider the contents of such Schedule and determine whether or not the
exceptions/disclosures are material to the suitability of the Bidder for award hereunder.
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19.

20.

21.

22.

23.

24,

25.

26.

I/ We hereby irrevocably waive any right or remedy which we may have at any stage in
law or howsoever otherwise arising to challenge or question any decision taken by the
Authority in connection with the selection of Bidders, or in connection with the selection/
Bidding Process itself, in respect of the above-mentioned Project and the terms and
implementation thereof.

In the event of my/ our being declared as the Selected Bidder, I/we agree to enter into a
Concession Agreement in accordance with the draft that has been provided to me/us prior
to the Bid Due Date. We agree not to seek any changes in the aforesaid draft and agree to
abide by the same.

I/ We have studied all the Bidding Documents carefully and also surveyed the Project Site.
We understand that except to the extent as expressly set forth in the Concession
Agreement, we shall have no claim, right or title arising out of any documents or
information provided to us by the Authority or in respect of any matter arising out of or
relating to the Bidding Process including the award of Project.

The power of attorney for signing of application {and the power of attorney for Lead
Member of consortium}, as per format provided at Appendix-111 {and Appendix-1V
respectively} of the RFP, are also enclosed.

I/ We understand that the Selected Bidder shall either be an existing company or
incorporate a Special Purpose Vehicle under the Companies Act, 2013, prior to execution
of the Concession Agreement.

I/ We agree and undertake to abide by all the terms and conditions of the RFP document.

I/ We certify that in terms of the RFP, we meet the Technical Capacity in Clause 2.2.2.1
of the RFP document.

{1/ We certify that in terms of the RFP, | / we do qualify on the basis of operation,
maintenance and management or development, operation, maintenance and management
of the Eligible Project as per Clause 2.2.1.1 and Clause 2.2.3 of the RFP document®

Or

{1/ We certify that in terms of the RFP, | / we gualify solely on the basis of “Developed”
experience of Eligible Projects and do not qualify the operations and maintenance
experience as per Clause 2.2.3 of the RFP document. I/We undertake that at least six
months prior to the start of the commercial operations of the project, we shall enter into a
definitive agreement with an entity, having the requisite operations and maintenance
experience of Eligible Project as per Clause 2.2.3 of the RFP document.*

3 Strike out if not applicable
4 Strike out if not applicable
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27. I / We herewith submit a Bid Security of Rs. (Rupees
only) to the Authority in accordance with the RFP Document through
Bank Guarantee No. Date issued by

28.  The Bid Security in the form of a Demand Draft/ Bank Guarantee/ RTGS/ NEFT / IMPS/
Insurance Surety Bond/ Banker’s Cheque/Fixed Deposit Receipt (strike out whichever is
not applicable) is attached.

29. I/ We agree and understand that the Bid is subject to the provisions of the Bidding
Documents. In no case, I/we shall have any claim or right of whatsoever nature if the
Project is not awarded to me/us or our Bid is not opened or rejected.

30.  The Financial Quote has been quoted by me/us after taking into consideration all the terms
and conditions stated in the RFP, draft Concession Agreement, our own estimates of costs
and after a careful assessment of the site and all the conditions that may affect the project
cost and implementation of the Project.

31.  {We, the Consortium Members agree and undertake to be jointly and severally liable for
all the obligations of the Concessionaire under the Concession Agreement till the
Appointed Date in accordance with the Concession Agreement.}®

32. I/we confirm that the bid shall remain valid for a period of 180 (one hundred and eighty)
days from the Bid Due Date extendable by another 60 (sixty) days at the sole discretion of
the Authority.

33. I/ We hereby undertake to submit this Technical Bid for undertaking the aforesaid Project
in accordance with the Bidding Documents and the Concession Agreement.

In witness thereof, I/ we submit this Bid under and in accordance with the terms of the RFP
document. The list of documents being submitted along with the Bid is listed below.

Yours faithfully,

Date:
(Signature, name, and designation of the Authorised Signatory)

Place:
(Name and seal of the Bidder/ Lead Member)

® This Paragraph shall be omitted if the Bidder is not a Consortium.
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Annex-1: Particulars of the Bidder

1. Details of the Bidder/ member of Consortium

o

- o o

= @

Name:

Country of incorporation:

Appendix-I
Annex- |

Type of entity: Individual / Sole Proprietorship / Company / Partnership Firm /

Limited Liability partnership
Registered address:

Address of the corporate headquarters and its branch office(s), if any, in India:

Date of incorporation and commencement of business:

Incorporation / Registration Number® :

Copy of GST registration certificate

2. Brief description of the Bidder including details of its main lines of business and proposed
role and responsibilities in this Project:

3. Details of individual(s) who will serve as the point of contact for any communication by the

Authority:

a.

-~ D o0 o

g.

4. Particulars of the Authorised Signatory of the Bidder:

® a0 o

f.

Name:

Designation:

Company:

Address:

Telephone Number/Mobile No:
E-Mail Address:

Fax Number:

Name:

Designation:

Company:

Address:

Telephone Number/Mobile No:
Fax Number:

5. In case of a Consortium:

(@)

(b)

The information above (1-4) should be provided for all the Members of the

Consortium.

A copy of the Joint Bidding Agreement, as envisaged in Clause 2.2.6. (g) should

be attached to the Bid.

6 Where not applicable, PAN Number to be provided
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(© Information regarding the role of each Member should be provided as per table
below:
Sl No: Name of Member Role* Percentage of Equity in

the Consortium $$

1

2

3

4

*The role of each Member, as may be determined by the Bidder, should be
indicated in accordance with Clause 2.2.6 and Annex-I11.

$$ The percentage of equity should be in accordance with Clause 2.2.6

6. The following information shall also be provided for each Member of the Consortium:

Name of Bidder/ member of Consortium:

S. No. | Criteria YES | NO

1 Has the Bidder/ constituent of the Consortium been blacklisted /
barred by the Central/ State Government/ UT Administration, or
any Public Sector Undertaking / Corporation, from participating
in any project (PPP or otherwise)?

2 If the answer to 1 is yes, does the bar subsist as on the date of Bid?

3 Has the Bidder/ constituent of the Consortium paid liquidated
damages of more than 5% of the contract value in a contract due
to delay or has been penalized due to any other reason in relation
to execution of a contract, in the last 3 (three) years?

7. A statement by the Bidder and each of the Members of its Consortium (where applicable) or
any of their Associates disclosing material non-performance or contractual non-compliance in
past projects, contractual disputes and litigation/ arbitration in the recent past is given below
(Attach extra sheets, if necessary):

Signature of Authorised Signatory
Stamp of Bidder/ Lead Member
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Appendix-I

Annex I1: Technical Capacity of the Bidder®

(Refer to Clauses 2.2.2,2.2.3, and 3.2 of the RFP)

Annex- 11

Eligible Project

. Member | Project Eligible . - .
#
Bidder Type Code¥ Code® | Project @ Category Details of Eligible Project
Developed OR .
Operated, Is the project e [Tt 1555
LSS Lettable . Star Category
Maintained, and functional for .
Name of rooms rating for each of
Managed OR each of the year .
the (As per . . the year during
. Developed, during which the .
Project 0 Clause - . which the
: perated, experience is ; .
and brief S 2221 ; experience is
. Maintained and claimed (Yes/ No) ;
details @)/(b)/( claimed (Yes/ No)
Managed 0 (As per Clause (As per Clause
(As per Clause 2.2.2.1 (a)/(b)/(c)) 29 2p1 - =
2.2.1 (ii)(b))
22.2.1)
1) ) @) (4) (©) (6) (@) (8)
a
b
Single Entity
c
d
la
Consortium 1b
Member 1
1c
2a
Consortium
Member 2 2
2¢C
3a
Consortium
Member 3 3b
3c
4a
Consortium
Member 4 4b
4c
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@ Provide details of only those projects that have been undertaken by the Bidder under its own
name and/ or by an Associate specified in Clause 2.2.10.

#A Bidder consisting of a single entity should fill in details as per the row titled Single entity Bidder
and ignore the rows titled Consortium Member. In case of a Consortium, the row titled Single
entity Bidder may be ignored. In case credit is claimed for an Associate, necessary evidence to
establish the relationship of the Bidder with such Associate, in terms of Clause 2.2.10, shall be
provided.

*Member Code shall indicate NA for Not Applicable in case of a single entity Bidder. For other
Members, the following abbreviations are suggested viz. LM means Lead Member, TM means
Technical Member, FM means Financial Member, OMM means Operation & Maintenance
Member, OTM means Other Member.

“In the event the Bidder does not have valid certification for any year during the period
considered for evaluation technical capacity, the Bidder shall provide proof of the application
submitted to the relevant certification agency for procuring 5 Star Certification for such period;
along with proof of receipt of 5 Star/ 5 Star Equivalent certification subsequently. Provided
however, that the duration of absence of a valid 5-star certification shall not, in any case, be more
than 1 year. In case the duration of absence of a valid 5-star certifications is more than 1 year,
such period of absence of certification shall not be considered for experience irrespective of the
renewal of the 5-star certification. In the absence of prescribed documentation for period of
absence of 5 Star/ 5 Star Equivalent certification; such claimed project experience of the Bidder
shall not be considered for Technical Evaluation.

*Refer Annex-I11 of this Appendix-I. Add more rows if necessary.
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Appendix-I
Annex- 1
Annex-111: Details of Eligible Projects
Project code: Member Code:
Item Refer Particulars of the Project
Instruction
1 ) @)
Title of the Project 4
Eligible Project Category 4
Location (within India or Outside India) 4
otherwise
Year 1
Year 2
Year 3
Year 4
Year 5
Year 6
Year 7
Project cost (Rs. In Crore)
Date of commencement of project /
contract
Date of completion/ commissioning 7
Star Category of the Hotel (Star Rating 8 Year Star Rating :O”he
property
for each of the last 7 years) Year 1
Year 2
Year 3
Year 4
Year 5
Year 6
Year 7
Eligible Project Category: 9
1) Developed
2) Operated, Maintained, and
Managed
3) Developed, Operated,
Maintained and Managed
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Item Refer Particulars of the Project
Instruction
1 ) @)
“Developed” under a separate legal 9
entity (Yes/ No) (only applicable in case
of “Developed” projects)
If yes provide details of name of the
separate legal entity or Name of Bidder
Year Equity Shareholdin
Equity shareholding (with period during 10 Year 1 duy 2
which equity was held) (only applicable Year 2
in case of “Developed” projects) Year 3
Year 4
Year 5
Year 6
Year 7
If Not Developed under a separate legal 11
entity (only applicable in case of
“Developed” projects), Amount paid
for Project Development (Rs in Crore)
Whether credit is being taken for the 15
Eligible Experience of an Associate
(Yes/ No)

Instructions:

1. Bidders are expected to provide information in respect of each Eligible Project in this Annex.

The projects cited must comply with the eligibility criteria specified in Clause 2.2 of the RFP,
as the case may be. Information provided in this Clause is intended to serve as a backup for
information provided Annex-l11 of this Appendix-l. Bidders should also refer to the
Instructions below.

For a single entity Bidder, the Project Codes would be a, b, c, d etc. In case the Bidder is a
Consortium then for Member 1, the Project Codes would be 1a, 1b, 1c, 1d etc., for Member 2
the Project Codes shall be 2a, 2b, 2c, 2d etc., and so on.

Member Code shall indicate NA for Not Applicable in case of a single entity Bidder. For other
Members, the following abbreviations are suggested viz. LM means Lead Member, TM means
Technical Member, FM means Financial Member, OMM means Operation & Maintenance
Member; and OTM means Other Member. In case the Eligible Project relates to an Associate
of the Bidder or its Member, write “Associate” along with Member Code.

Each Eligible Project Category must be specified as per clause 2.2.2.1 for which experience
is being claimed.
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5.

10.

11.

Details of Lettable Rooms (% of the rooms of the project were available for being let out
during the year of operations. Subject to Clause 2.2.12 of the RFP, Year 1 refers to the financial
year immediately preceding the Application Due Date; Year 2 refers to the year before Year
1, Year 3 refers to the year before Year 2, and so on. Rooms specified should be as per each
Eligible Project Category specified in clause 2.2.2.1 for which experience is being claimed.
Bidders are required to provide details of the years for which the experience is being claimed.
For other years, the Bidder is requested to write NA.

Provide the Project Cost - incl. of construction, financing, and commissioning costs for the
Eligible Project. In case of currency other than INR, the same shall first be converted to US
Dollar rate as on 01% April 2024, and the amount so derived in US Dollars shall be converted
into Rupees at the aforesaid rate. The conversion rate of such currencies shall be the daily
representative exchange rates published by the Reserve Bank of India or equivalent agency
for the relevant date, i.e., 015 April 2024.

The date of commissioning of the project, date of completion of construction should be clearly
indicated.

The rating as issued by the Ministry of Tourism, Govt. of India to be mentioned. Moreover,
the rating certificate should also be shall valid at least for the entire period for which the bidder
is claiming its experience. Subject to Clause 2.2.12 of the RFP, Year 1 refers to the financial
year immediately preceding the Application Due Date; Year 2 refers to the year before Year
1, Year 3 refers to the year before Year 2, and so on. For international hotel projects, ratings
shall be certified as per Clause 2.2.2.1 (ii) (b). In the event the Bidder does not have valid
certification for any year during the period considered for evaluation technical capacity, the
Bidder shall provide proof of the application submitted to the relevant certification agency for
procuring 5 Star Certification for such period; along with proof of receipt of 5 Star/ 5 Star
Equivalent certification subsequently. In the absence of prescribed documentation for period
of absence of 5 Star/ 5 Star Equivalent certification; such claimed project experience of the
Bidder shall not be considered for Technical Evaluation.

Indicate the Eligible Project Category as applicable. In case the Eligible Project is Developed
under a separate legal entity, the name and other details should be provided. In case the
Eligible Project is Developed by the Bidder, indicate the name of the Bidder.

In case the Eligible Project is Developed under a separate legal entity, the equity shareholding
for each of the year in last ten financial years may be provided. Subject to Clause 2.2.12 of the
RFP, Year 1 refers to the financial year immediately preceding the Application Due Date;
Year 2 refers to the year before Year 1, Year 3 refers to the year before Year 2, and so on.
Bidders are required to provide details of the years for which the experience is being claimed.
For other years, the Bidder is requested to write NA.

If the Eligible Project is not Developed under a separate legal entity (only applicable in case
of “Developed” projects), the Bidder is required to mention amount paid for development of
Project (in Rs Crore).
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12. If the Eligible Project is claimed under “Developed”, a confirmation regarding following shall
be provided (a) The Bidder’s scope is as per the Clause 2.2.2.1 of RFP and (b) Bidder has not
outsourced more than 49% of the total project work as per the Clause 2.2.2.1 (i) of RFP.

13. Experience for any activity relating to Eligible Project shall not be claimed by two or more
Members of the Consortium. In other words, no double counting by a consortium in respect
of the same experience shall be permitted in any manner whatsoever.

14. For each Eligible Project, a Certificate from the Bidder’s statutory auditor or its respective
clients must be furnished as per format provided hereinabove. In case the Bidder does not
have a Statutory Auditor, then certified by a CAG-empaneled Chartered Accountant.

The Certificate from the Statutory Auditor or CAG-empaneled Chartered Accountant as the
case may be, shall also provide for the below information.

1. Signature, name, and designation of the authorised signatory of the firm
2. Name of the audit firm:

3. Seal of the audit firm:

4. Date of issuance of Certificate:]

In case the Certificate is issued by the client, then it should provide for the below information.

1. Signature, name, and designation of the authorised signatory of Client organization
2. Name of the Client organization:

3. Seal of the Client organization:

4. Date of issuance of Certificate:]

15. In the event that credit is being taken for the Eligible Experience of an Associate, as defined
in Clause 2.2.1.3, the Bidder should also provide a certificate in the format below:
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Certificate from Statutory Auditor regarding Associate® (on letter head of Statutory
Auditor)

Based on the authenticated record of the Company, this is to certify that more than 50%
(fifty per cent) of the subscribed and paid up voting equity of (name of
the Bidder / Consortium Member/ Associate) is held, directly or indirectly”, by

(name of Associate/ Bidder/ Consortium Member).

By virtue of the aforesaid shareholding, the latter exercises control over the former, who is
an Associate in terms of Clause 2.2.1.3. of the RFP.

A brief description of the said equity held, directly or indirectly, is given below:

{Describe the share-holding of the Bidder / Consortium Member and the Associate. In the
event the Associate is under common control with the Bidder / Consortium Member, the
relationship may be suitably described and similarly certified herein}

(Signature, name and designation
of the authorised signatory)

Name of the audit firm:
Seal of the audit firm:

Date:

3In the event that the Bidder/ Consortium Member exercise control over an Associate by operation of
law, this certificate may be suitably modified, and copies of the relevant law may be enclosed and
referred to.

*In the case of indirect shareholding, the intervening companies in the chain of ownership should
also be Associates i.e., the share-holding in each such company should be more than 50% in order to
establish that the chain of "control” is not broken.

Note: In absence of any detail in the above certificates, the information would be considered
inadequate and could lead to exclusion of the relevant project for evaluation of Technical Capacity
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Appendix-I
Annex- IV
Annex 1V: Financial Capacity of the Bidder
(Refer to Clauses 2.2.2.2, and 3.3 of the RFP)
(In Rs. Crore®
Net Cash Accruals Net Woﬁzth/
. P Member ACI
Bidder type c
Code Year Year Year Year Year Year
1 2 3 4 5 1
) ) €)) 4 ®) (6) (7 )
Single entity
Bidder
Consortium
Member 1
Consortium
Member 2
Consortium
Member 3
Consortium
Member 4
TOTAL

Name & address of Bidder’s Bankers:

$For conversion of other currencies into rupees, see notes below Annex-111 of Appendix-I.

%A Bidder consisting of a single entity should fill in details as per the row titled Single
entity Bidder and ignore the rows titled Consortium Members. In case of a Consortium,

row titled Single entity Bidder may be ignored.

EMember Code shall indicate NA for Not Applicable in case of a single entity Bidder. For
other Members, the following abbreviations are suggested viz. LM means Lead Member, TM
means Technical Member, FM means Financial Member, OMM means Operation &
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Maintenance Member, OTM means Other Member.
££The Bidder should provide details of its own Financial Capacity or of an Associate.

Instructions:

1. The Bidder/ its constituent Consortium Members shall attach copies of the balance sheets,
financial statements, and Annual Reports for 5 (five) years preceding the Bid Due Date. The
financial statements shall:

a. reflect the financial situation of the Bidder or Consortium Members and its/ their
Associates where the Bidder is relying on its Associate’s financials;

b. Dbe audited by a statutory auditor;
c. be complete, including all notes to the financial statements; and

d. correspond to accounting periods already completed and audited (no statements for
partial periods shall be requested or accepted).

2. Net Cash Accruals shall mean Profit After Tax + Depreciation.

3. Net Worth shall mean (Subscribed and Paid-up Equity + Reserves) less (Revaluation
reserves + miscellaneous expenditure not written off + reserves not available for
distribution to equity shareholders).’

4. Subject to Clause 2.2.12, Year 1 will be the latest completed financial year, preceding the
bidding. Year 2 shall be the year immediately preceding Year 1 and so on.

5. In the case of a Consortium, a copy of the Jt. Bidding Agreement shall be submitted in
accordance with provisions of the RFP document.

6. The Bidder shall provide an Auditor’s Certificate specifying the Net Worth / ACI of the
Bidder and also specifying the methodology adopted for calculating such Net Worth / ACI.

7. In the event that credit is being taken for the Financial Capacity of an Associate, as defined
in Clause 2.2.1.3, the Bidder should also provide a certificate in the format below:

7 To further explain, Net worth is aggregate value of the paid-up share capital and all reserves created out of the profits and
securities, premium account, after deducting the aggregate value of the accumulated losses, deferred expenditure and
miscellaneous expenditure not written off, as per the audited balance sheet, but does not include reserves created out of
revaluation of assets, write-back of depreciation and amalgamation
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Certificate from the Statutory Auditor regarding Associate®

Based on the authenticated record of the Company, this is to certify that more than 50%
(fifty per cent) of the subscribed and paid up voting equity of .................. (name of
the Bidder/ Consortium Member/ Associate) is held, directly or indirectly?, by
.................... (name of Associate/ Bidder/ Consortium Member). By virtue of the
aforesaid share-holding, the latter exercises control over the former, who is an Associate
in terms of Clause 2.2.1.3 of the RFP.

A brief description of the said equity held, directly or indirectly, is given below:

{Describe the share-holding of the Bidder/ Consortium Member and the Associate. In
the event the Associate is under common control with the Bidder/ Consortium Member,
the relationship may be suitably described and similarly certified herein.}

Name of the audit firm:
Seal of the audit firm: (Signature, name and designation of Date:
the authorised signatory).

A In the event that the Bidder/ Consortium Member exercises control over an Associate by operation of law or
by contract or otherwise, this certificate may be suitably modified and copies of the relevant law/documents
may be enclosed and referred to.

£ In the case of indirect share-holding, the intervening companies in the chain of ownership should also be
Associates i.e., the share-holding in each such company should be more than 50% in order to establish that

the chain of “control” is not broken.

It is noted that in the absence of any detail in the above certificate, the information would be considered
inadequate and could lead to exclusion of the relevant capacity in computation of Net Worth
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Appendix-I
Annex-V

Annex V: Statement of Legal Capacity

(To be forwarded on the letterhead of the Bidder/ Lead Member of Consortium)

Ref. Date:
To,

Managing Director,

Andaman and Nicobar Islands Integrated Development Corporation Ltd. (ANIIDCO Ltd.)
Vikas Bhawan, PB No. 180,

Sri Vijaya Puram, Andaman and Nicobar Islands- 744101

Dear Sir/Madam,

We hereby confirm that we/ our members in the Consortium (constitution of which has been
described in the Bid) satisfy the terms and conditions laid out in the RFP document.

We have agreed that (insert member’s name) will act as the Lead Member
of our consortiumé,

We have agreed that (insert individual’s name) will act as our
representative/ will act as the representative of the consortium on its behalf$ and has been duly
authorized to submit the RFP. Further, the Authorised Signatory is vested with requisite powers
to furnish such letter and authenticate the same.

Thanking you,

Yours faithfully,
(Signature, name, and designation of the Authorised Signatory)

For and on behalf of

8 Please strike out whichever is not applicable.
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APPENDIX I1: FINANCIAL BID FOR SELECTION OF BIDDER

(NOT TO BE SUBMITTED IN THE TECHNICAL PROPOSAL, FINANCIAL BID TO BE
SUBMITTED ONLINE IN THE FINANCIAL PROPOSAL TEMPLATE PROVIDED ON THE E-
PROCUREMENT PORTAL)

Dated:

To,

Managing Director,

Andaman and Nicobar Islands Integrated Development Corporation Ltd. (ANIIDCO Ltd.)
Vikas Bhawan, PB No. 180,

Sri Vijaya Puram, Andaman and Nicobar Islands- 744101

Sub: Financial Bid for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode
Resort at Sri Vijaya Puram through Public Private Partnership

Dear Sir/Madam,

1. With reference to your RFP document dated , I/we, having examined the
Bidding Documents and understood their contents, hereby submit my/our Bid for the
aforesaid Project. The Bid is unconditional and unqualified.

2. 1/ We acknowledge that the Authority will be relying on the information provided in the
Bid and the documents accompanying the Bid for selection of the Concessionaire for the
aforesaid Project, and we certify that all information provided therein is true and correct;
nothing has been omitted which renders such information misleading; and all documents
accompanying the Bid are true copies of their respective originals.

3. This statement is made for the express purpose of our selection as Concessionaire for the
development, construction, operation, and maintenance of the aforesaid Project.

4. 1/ We shall make available to the Authority any additional information it may find necessary
or require to supplement or authenticate the Bid.

5. 1/ We acknowledge the right of the Authority to reject our Bid without assigning any reason
or otherwise and hereby waive, to the fullest extent permitted by applicable law, our right
to challenge the same on any account whatsoever.

6. 1/ We certify that in the last three years, we/ any of the Consortium Members£ or our/ their
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Associates have neither failed to perform on any contract, as evidenced by imposition of a
penalty by an arbitral or judicial authority or a judicial pronouncement or arbitration award,
nor been expelled from any project or contract by any public authority nor have had any
contract terminated by any public authority for breach on our part.

7. 1/ We declare that:

a. 1/ We have examined and have no reservations to the Bidding Documents, including
any Addendum issued by the Authority; and

b. 1/ We do not have any conflict of interest in accordance with provisions of the RFP
document; and

c. 1/ We have not directly or indirectly or through an agent engaged or indulged in
any corrupt practice, fraudulent practice, coercive practice, undesirable practice, or
restrictive practice, as defined in Clause 4 of the RFP document, in respect of any
tender or request for proposals issued by or any agreement entered into with the
Authority or any other public sector enterprise or any government, Central or State
or Union Territory; and

d. 1/ We hereby certify that we have taken steps to ensure that in conformity with the
provisions of Section 4 of the RFP, no person acting for us or on our behalf has
engaged or will engage in any corrupt practice, fraudulent practice, coercive
practice, undesirable practice, or restrictive practice; and

e. the undertakings given by us along with the Bid in response to the RFP for the
Project were true and correct as on the date of making the Bid and are also true
and correct as on the Bid Due Date and I/we shall continue to abide by them.

8. 1/ We understand that you may cancel the Bidding Process at any time and that you are
neither bound to accept any Bid that you may receive nor to invite the Bidders to Bid for
the Project, without incurring any liability to the Bidders, in accordance with Clauses 2.8
and 2.25 of the RFP document.

9. I/ We believe that we/ our Consortium satisfy(s) the Net Worth / ACI criteria and meet(s)
the requirements as specified in the RFP document.

10. I/ We declare that we/ any Member of the Consortium, or our/ its Associates are not a
Member of a/ any other Consortium submitting a Bid for the Project.

11. I/ We certify that in regard to matters other than security and integrity of the country, we/
any Member of the Consortium or any of our/ their Associates have not been convicted by
a Court of Law or indicted or adverse orders passed by a regulatory authority which could
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cast a doubt on our ability to undertake the Project or which relates to a grave offence that
outrages the moral sense of the community.

12. I/ We further certify that in regard to matters relating to security and integrity of the country,
we/ any Member of the Consortium or any of our/ their Associates have not been charge-
sheeted by any agency of the Government or convicted by a Court of Law.

13. I/ We further certify that no investigation by a regulatory authority is pending either against
us or against our Associates or against our CEO or any of our directors/ managers/
employees®.

14. 1/ We further certify that we are not disqualified in terms of the additional criteria specified
by the the GOI vide Department of Investment and Public Asset Management vide OM No.
3/9/2016-DD-11-B dated 28" September 2017, copy of which forms part of the RFP at
Appendix-VII thereof.

15. 1/ We undertake that in case due to any change in facts or circumstances during the Bidding
Process, we are attracted by the provisions of disqualification in terms of the guidelines
referred to above, we shall intimate the Authority of the same immediately.

16. I/ We acknowledge and undertake that our Consortium was qualified and short-listed on
the basis of Technical Capacity and Financial Capacity of those of its Members who shall,
for a period of 2 (two) years from the date of commercial operation of the Project, hold
equity share capital not less than: (i) 26% (twenty six per cent) of the subscribed and paid-
up equity of the Concessionaire; and (ii) 5% (five per cent) of the Total Project Cost
specified in the Concession Agreement. We further agree and acknowledge that the
aforesaid obligation shall be in addition to the obligations contained in the Concession
Agreement in respect of Change in Ownership.

17. 1/ We acknowledge and agree that in the event of a change in control of an Associate whose
Technical Capacity and/ or Financial Capacity was taken into consideration for the
purposes of short-listing and qualification under and in accordance with the RFP, 1/We shall
inform the Authority forthwith along with all relevant particulars and the Authority may,
in its sole discretion, disqualify our Consortium or withdraw the Letter of Award, as the
case may be. I/We further acknowledge and agree that in the event such change in control
occurs after signing of the Concession Agreement but prior to Financial Close of the
Project, it would, notwithstanding anything to the contrary contained in the Agreement, be
deemed a breach thereof, and the Concession Agreement shall be liable to be terminated

9 In case the Bidder is unable to provide certification regarding any pending investigation as specified in paragraph 13, it may
precede the paragraph by the words viz. “Except as specified in Schedule ....... hereto”. The exceptions to the certification or any
disclosures relating thereto may be clearly stated in a Schedule to be attached to the Application. The Authority will consider the
contents of such Schedule and determine whether or not the exceptions/disclosures are material to the suitability of the Bidder
for award hereunder.
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without the Authority being liable to us in any manner whatsoever.

18. I/ We understand that the Selected Bidder shall either be an existing Company incorporated
under the Indian Companies Act, 1956/ 2013, or shall incorporate as such prior to execution
of the Concession Agreement.

19. I/ We hereby irrevocably waive any right or remedy which we may have at any stage at law
or howsoever otherwise arising to challenge or question any decision taken by the Authority
in connection with the selection of the Bidder, or in connection with the Bidding Process
itself, in respect of the above-mentioned Project and the terms and implementation thereof.

20. In the event of my/ our being declared as the Selected Bidder, I/we agree to enter into a
Concession Agreement in accordance with the draft that has been provided to me/us prior
to the Bid Due Date. We agree not to seek any changes in the aforesaid draft and agree to
abide by the same.

21. I/ We have studied all the Bidding Documents carefully and also surveyed the site identified
for the Project. We understand that except to the extent as expressly set forth in the
Concession Agreement, we shall have no claim, right or title arising out of any documents
or information provided to us by the Authority or in respect of any matter arising out of or
relating to the Bidding Process including the award of Concession.

22.1/  We offer a Bid Security of Rs. (Rupees
only) to the Authority in accordance with the RFP

Document.

23. The Bid Security in the form of a Demand Draft/ Bank Guarantee/Insurance Surety Bond/
Banker’s Cheque/Fixed Deposit Receipt (strike out whichever is not applicable) is attached.

24. The documents accompanying the Bid, as specified in Clause 2.14.4 of the RFP, have been
submitted in a separate envelope and marked as “Enclosures of the Bid”.

25. 1/ We agree and understand that the Bid is subject to the provisions of the Bidding
Documents. In no case, I/we shall have any claim or right of whatsoever nature if the Project/
Concession is not awarded to me/us or our Bid is not opened or rejected.

26. The Annual Concession Fee has been quoted by me/us after taking into consideration all the
terms and conditions stated in the RFP, Draft Concession Agreement, our own estimates of
costs and revenues and after a careful assessment of the site and all the conditions that may
affect the project cost and implementation of the Project.

27. 1/ We agree and undertake to abide by all the terms and conditions of the RFP document.
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28. {We, the Consortium Members agree and undertake to be jointly and severally liable for
all the obligations of the Concessionaire under the Concession Agreement till occurrence
of COD in accordance with the Concession Agreement

29. I/ We shall keep this offer valid for 180 (one hundred and eighty) days from the Bid Due
Date specified in the RFP.

30. I/ We hereby submit the following Bid for undertaking the aforesaid Project in accordance
with the Bidding Documents and the Concession Agreement:

31. We agree to pay Annual Concession Fee from the Commercial Operations Date of the
Project, which shall be increased @ 5% every year as specified in the Draft Concession
Agreement.

In witness thereof, I/we submit this Bid under and in accordance with the terms of the RFP
document.

Yours faithfully,

Date: (Signature, name, and designation of the Authorised signatory)

Place: Name and seal of Bidder/Lead Member
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Financial Proposal Template

(NOT TO BE SUBMITTED IN THE TECHNICAL PROPOSAL, TO BE SUBMITTED ONLINE IN

THE FINANCIAL PROPOSAL TEMPLATE PROVIDED ON THE E-PROCUREMENT PORTAL)

Annual Concession Fee

Resort” at Sri Vijaya Puram
Through Public Private
Partnership

for 1st Opera_tional Year TOTAL TOTAL
S.no. Item Description post COD in Rupees AMQUNT AMOUNT
(Without GST and all (Without (In Words)
other taxes) (In figures to Taxes)
be entered by the Bidder)
1 2 3
Design, Build, Finance,
Operate and Transfer
1 (DBFOT) Of ‘Megapode

Note: The quote of Annual Concession Fee for 1st Operational Year post COD, shall be exclusive of GST
and all other taxes. The GST and all other taxes of any shall be paid by the selected bidder/concessionaire

in addition to the quoted amount
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APPENDIX-111: POWER OF ATTORNEY FOR SIGNING OF BID

(Refer Clause 2.2.5 and Clause 2.14.4)

Know all men by these presents, We (name of the
firm and address of the registered office) do hereby irrevocably constitute, nominate, appoint
and authorize Mr./Ms. (name), son/daughter/wife of

and presently residing at , Who is presently

employed with us/ the Lead Member of our Consortium and holding the position of
, as our true and lawful attorney (hereinafter referred to as the
“Attorney”) to do in our name and on our behalf, all such acts, deeds and things as are necessary or
required in connection with or incidental to submission of our application for qualification and
submission of our bid for the Project proposed or being developed
by the (the “Authority”) including but not limited to signing
and submission of all applications, bids and other documents and writings, participate in Pre-
Bids and other conferences and providing information/ responses to the Authority, representing
us in all matters before the Authority, signing and execution of all contracts including the
Concession Agreement and undertakings consequent to acceptance of our bid, and generally
dealing with the Authority in all matters in connection with or relating to or arising out of our
bid for the said Project and/ or upon award thereof to us and/or till the entering into of the
Concession Agreement with the Authority.

AND we hereby agree to ratify and confirm and do hereby ratify and confirm all acts, deeds
and things done or caused to be done by our said Attorney pursuant to and in exercise of the
powers conferred by this Power of Attorney and that all acts, deeds and things done by our said
Attorney in exercise of the powers hereby conferred shall and shall always be deemed to have
been done by us.

IN WITNESS WHEREOF WE, , THE ABOVE-NAMED
PRINCIPAL HAVE EXECUTED THIS POWER OF ATTORNEY ON THIS
DAY OF 2

For

(Signature, name, designation, and address)

Witnesses:

1.

(Notarised)

7



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri Vijaya
Puram through Public Private Partnership

Accepted

(Signature)
(Name, Title, and Address of the Attorney)
Notes:

e The mode of execution of the Power of Attorney should be in accordance with the
procedure, if any, laid down by the applicable law and the charter documents of the
executant(s) and when it is so required, the same should be under common seal affixed
in accordance with the required procedure.

e Wherever required, the Bidder should submit for verification the extract of the charter
documents and documents such as a board or shareholders’ resolution/ power of
attorney in favour of the person executing this Power of Attorney for the delegation of
power hereunder on behalf of the Bidder.

e An international Bidder bidding individually or as a member of a Consortium shall
ensure that Power of Attorney is legalised/ Apostille by appropriate authority notarised
in the jurisdiction where the Power of Attorney is being issued and requirement of
Indian Stamp Act is duly fulfilled.

e For a Power of Attorney executed and issued overseas, the document will also have to
be legalised by the Indian Embassy and notarised in the jurisdiction where the Power
of Attorney is being issued. However, the Power of Attorney provided by Bidders from
countries that have signed the Hague Legislation Convention 1961 are not required to
be legalised by the Indian Embassy if it carries a conforming Appostille certificate.
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APPENDIX IV: POWER OF ATTORNEY FOR LEAD MEMBER OF
CONSORTIUM

(Refer Clause 2.2.5 and Clause 2.14.4)

Whereas the (“the Authority”) has invited applications
from interested parties for the Project (the “Project”).
Whereas, : and

(collectively the “Consortium”) being Members of
the Consortium are interested in bidding for the Project in accordance with the terms and
conditions of the Request for Proposal (RFP) and other connected documents in respect of the
Project, and

Whereas, it is necessary for the Members of the Consortium to designate one of them as the
Lead Member with all necessary power and authority to do for and on behalf of the Consortium,
all acts, deeds and things as may be necessary in connection with the Consortium’s bid for the
Project and its execution.

NOW THEREFORE KNOW ALL MEN BY THESE PRESENTS

We, having our registered office at , MIs.
having our registered office at , MIs.
having our registered office at , and
having our registered office at , (hereinafter
collectively referred to as the “Principals”) do hereby irrevocably designate, nominate,
constitute, appoint and authorize M/S having its registered office at

,being one of the Members of the Consortium, as the Lead
Member and true and lawful attorney of the Consortium (hereinafter referred to as the
“Attorney”). We hereby irrevocably authorize the Attorney (with power to sub-delegate) to
conduct all business for and on behalf of the Consortium and any one of us during the bidding
process and, in the event the Consortium is awarded the concession/contract, during the
execution of the Project and in this regard, to do on our behalf and on behalf of the Consortium,
all or any of such acts, deeds or things as are necessary or required or incidental to the
qualification of the Consortium and submission of its bid for the Project, including but not limited
to signing and submission of all applications, bids and other documents and writings, accept the
Letter of Award, participate in bidders’ and other conferences, respond to queries, submit
information/ documents, sign and execute contracts and undertakings consequent to acceptance
of the bid of the Consortium and generally to represent the Consortium in all its dealings with
the Authority, and/ or any other Government Agency or any person, in all matters in connection
with or relating to or arising out of the Consortium’s bid for the Project and/ or upon award
thereof till the Concession Agreement is entered into with the Authority.
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AND hereby agree to ratify and confirm and do hereby ratify and confirm all acts, deeds and
things done or caused to be done by our said Attorney pursuant to and in exercise of the powers
conferred by this Power of Attorney and that all acts, deeds and things done by our said
Attorney in exercise of the powers hereby conferred shall and shall always be deemed to have
been done by us/ Consortium.

IN WITNESS WHEREOF WE THE PRINCIPALS ABOVE NAMED HAVE EXECUTED
THIS POWER OF ATTORNEY ON THIS DAY OF 2

For

(Signature)

(Name & Title)

For
(Signature)
(Name & Title)

For

(Signature)

(Name & Title)

Witnesses:

(Executants)

(To be executed by all the Members of the Consortium)
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Notes:

e The mode of execution of the Power of Attorney should be in accordance with the
procedure, if any, laid down by the applicable law and the charter documents of the
executant(s) and when it is so required, the same should be under common seal affixed
in accordance with the required procedure.

e An international Bidder bidding individually or as a member of a Consortium shall
ensure that Power of Attorney is legalised/ Apostille by appropriate authority notarised
in the jurisdiction where the Power of Attorney is being issued and requirement of Indian
Stamp Act is duly fulfilled.

e Also, wherever required, the Bidder should submit for verification the extract of the
charter documents and documents such as a board or shareholders’ resolution/ power
of attorney in favour of the person executing this Power of Attorney for the delegation
of power hereunder on behalf of the Bidder.

e For a Power of Attorney executed and issued overseas, the document will also have to
be legalised by the Indian Embassy and notarised in the jurisdiction where the Power
of Attorney is being issued. However, the Power of Attorney provided by Bidders from
countries that have signed the Hague Legislation Convention 1961 are not required to
be legalised by the Indian Embassy if it carries a conforming Appostille certificate.
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APPENDIX V: JOINT BIDDING AGREEMENT

(Refer Clause 2.2.6 (9))

(To be executed on Stamp paper of appropriate value)

THIS JOINT BIDDING AGREEMENT is entered into onthisthe ............ dayof............
20...
AMONGST

1. Limited, a company incorporated under the

AND

AND

AND

Companies Act, 1956/2013 and having its registered office at ............ (hereinafter
referred to as the “First Part” which expression shall, unless repugnant to the context
include its successors and permitted assigns)

Limited, a company incorporated under the

Companies Act, 1956/2013 and having its registered office at (hereinafter referred
to as the “Second Part” which expression shall, unless repugnant to the context include
its successors and permitted assigns)

{ Limited, a company incorporated under the
Companies Act, 1956/2013 and having its registered office at
(hereinafter referred to as the “Third Part” which expression shall, unless repugnant to
the context include its successors and permitted assigns)}

{ Limited, a company incorporated under the
Companies Act, 1956/2013 and having its registered office at (hereinafter referred
to as the “Fourth Part” which expression shall, unless repugnant to the context include
its successors and permitted assigns)}$

The above-mentioned parties of the FIRST, SECOND, {THIRD and FOURTH} PART
are collectively referred to as the “Parties” and each is individually referred to as a
“Party”
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WHEREAS,

(A)UT Administration of Andaman & Nicobar Islands, under the aegis of Ministry of Home
Affairs, represented by its Chairman and having its principal offices
at (hereinafter referred to as the “Authority”
which expression shall, unless repugnant to the context or meaning thereof, include its
administrators, successors and assigns) has invited applications (the Bids”) by its Request

for Proposal No. dated (the “RFP”) for
qualification and short-listing of bidders for redevelopment, operation and
maintenance of the Project (the “Project”) through public

private partnership.

(B) The Parties are interested in jointly bidding for the Project as members of a Consortium and
in accordance with the terms and conditions of the RFP document and other bid documents
in respect of the Project, and

(C) It is a necessary condition under the RFP document that the members of the Consortium
shall enter into a Joint Bidding Agreement and furnish a copy thereof with the Bid.

NOW IT IS HEREBY AGREED as follows:
1. Definitions and Interpretations

In this Agreement, the capitalized terms shall, unless the context otherwise requires, have
the meaning ascribed thereto under the RFP.

2. Consortium

2.1.The Parties do hereby irrevocably constitute a consortium (the “Consortium”) for the
purposes of jointly participating in the Bidding Process for the Project.

2.2.The Parties hereby undertake to participate in the Bidding Process only through this
Consortium and not individually and/ or through any other consortium constituted for
this Project, either directly or indirectly or through any of their Associates.

3. Covenants

The Parties hereby undertake that in the event the Consortium is declared the Selected
Bidder and awarded the Project, it shall incorporate a special purpose vehicle (the “SPV”)
under the Indian Companies Act,2013 for entering into a Concession Agreement with the
Authority and for performing all its obligations as the Concessionaire in terms of the
Concession Agreement for the Project.
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4. Role of the Parties

The Parties hereby undertake to perform the roles and responsibilities as described
below:

(a) Party of the First Part shall be the Lead member of the Consortium and shall have
the power of attorney from all Parties for conducting all business for and on behalf
of the Consortium during the Bidding.

Process and until the Appointed Date under the Concession Agreement when all
the obligations of the SPV shall become effective;

(b) Party of the Second Part shall be {the Technical Member of the Consortium;}

(c) {Party of the Third Part shall be the Financial Member of the Consortium; and}

(d) {Party of the Fourth Part shall be the O&M Member/ Other Member of the
Consortium.}

5. Joint and Several Liability

The Parties do hereby undertake to be jointly and severally responsible for all
obligations and liabilities relating to the Project and in accordance with the terms of the
RFP, RFP and the Concession Agreement, till such time as the COD for the Project is
achieved under and in accordance with the Concession Agreement.

6. Shareholding in the SPV

6.1.The Parties agree that the proportion of shareholding among the Parties in the SPV shall
be as follows:

First Party:

Second Party:

{Third Party:}

{Fourth Party:}

6.2.The Parties, {except the O&M Member}, undertake that a minimum of 26% (twenty
six per cent) of the subscribed and paid up equity share capital of the SPV shall, at all
times till the second anniversary of the date of commercial operation of the Project, be
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held by the Parties of the First, {Second and Third} Part whose experience and Net
Worth/ ACI have been reckoned for the purposes of qualification and short-listing of
Bidders for the Project in terms of the RFP.

6.3.The Parties, {except the O&M Member}, undertake that each of the Parties specified
in Clause 6.2 above shall, at all times between the commercial operation date of the
Project and the second anniversary thereof, hold subscribed and paid-up equity share
capital of SPV equivalent to at least 5% (five per cent) of the Total Project Cost.

6.4.The Parties, {except the O&M Member}, undertake that they shall collectively hold at
least 51% (fifty-one per cent) of the subscribed and paid up equity share capital of the
SPV at all times until the second anniversary of the commercial operation date of the
Project.

6.5. The Parties, {except the O&M Member}, undertake that they shall comply with all
equity lock-in requirements set forth in the Concession Agreement.

7. Representation of the Parties

Each Party represents to the other Parties as of the date of this Agreement that:

@ Such Party is duly organized, validly existing and in good standing under the
laws of its incorporation and has all requisite power and authority to enter into
this Agreement;

(b) The execution, delivery and performance by such Party of this Agreement has
been authorized by all necessary and appropriate corporate or governmental
action and a copy of the extract of the charter documents and board resolution/
power of attorney in favour of the person executing this Agreement for the
delegation of power and authority to execute this Agreement on behalf of the
Consortium Member is annexed to this Agreement, and will not, to the best of
its knowledge:

() require any consent or approval not already obtained;

(i) violate any Applicable Law presently in effect and having applicability
to it;

(@iii)  violate the memorandum and Articles of Association, by-laws or other
applicable organizational documents thereof;

(iv)  violate any clearance, permit, concession, grant, license or other
governmental authorization, approval, judgment, order or decree or any
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mortgage agreement, indenture or any other instrument to which such
Party is a party or by which such Party or any of its properties or assets
are bound or that is otherwise applicable to such Party; or

(V) create or impose any liens, mortgages, pledges, claims, security
interests, charges or encumbrances or obligations to create a lien, charge,
pledge, security interest, encumbrances or mortgage in or on the property
of such Party, except for encumbrances that would not, individually or
in the aggregate, have a material adverse effect on the condition or
prospects or business of such Party so as to prevent such Party from fulfilling
its obligations under this Agreement;

(© this Agreement is the legal and binding obligation of such Party, enforceable in
accordance with its terms against it; and

(d) there is no litigation pending or, to the best of such Party's knowledge,
threatened to which it or any of its Associates is a party that presently affects, or
which would have a material adverse effect on the financial condition or
prospects or business of such Party in the fulfillment of its obligations under
this Agreement.

8. Termination

This Agreement shall be effective from the date hereof and shall continue in full force
and effect until the COD of the Project is achieved under and in accordance with the
Concession Agreement in case the Project is awarded to the Consortium. However, in
case the Consortium is either not qualified for the Project or does not get selected for
award of the Project, the Agreement will stand terminated in case the Bidder is not
qualified or upon return of the Bid Security by the Authority to the Bidder, as the case
may be.

9. Miscellaneous

a. This Joint Bidding Agreement shall be governed by laws of India.

b. The Parties acknowledge and accept that this Agreement shall not be amended by
the Parties without the prior written consent of the Authority.

IN WITNESS WHEREOF THE PARTIES ABOVE NAMED HAVE EXECUTED AND
DELIVERED THIS AGREEMENT AS OF THE DATE FIRST ABOVE WRITTEN.

SIGNED, SEALED AND DELIVERED SIGNED, SEALED AND DELIVERED

86



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri Vijaya
Puram through Public Private Partnership

For and on behalf of

LEAD MEMBER by: SECOND PART
(Signature) (Signature)
(Name) (Name)
(Designation) (Designation)
(Address) (Address)

SIGNED, SEALED AND DELIVERED SIGNED, SEALED AND DELIVERED

For and on behalf of For and on behalf of

THIRD PART FOURTH PART
(Signature) (Signature)
(Name) (Name)
(Designation) (Designation)
(Address) (Address)

In the presence of:

1. 2.

Notes:

1. The mode of the execution of the Joint Bidding Agreement should be in accordance with
the procedure, if any, laid down by the Applicable Law and the charter documents of the
executant(s) and when it is so required, the same should be under common seal affixed
in accordance with the required procedure.

2. Each Joint Bidding Agreement should attach a copy of the extract of the charter
documents and documents such as resolution / power of attorney in favour of the person
executing this Agreement for the delegation of power and authority to execute this
Agreement on behalf of the Consortium Member.

3. For a Joint Bidding Agreement executed and issued overseas, the document shall be
legalized by the Indian Embassy and notarized in the jurisdiction where the Power of
Attorney has been executed.
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APPENDIX VI: BANK GUARANTEE FOR BID SECURITY

(Refer Clauses 2.1.5 and 2.27)

B.G. No. Dated:

1. Inconsideration of you, ...............ocooiiiiiiinnl. , having its office at...........c.ccceueene. :

(hereinafter referred to as the “Authority”, which expression shall unless it be repugnant to
the subject or context thereof include its, successors and assigns) having agreed to receive
the Bid of ........................ (a company registered under the Companies Act, 1956/
2013) and having its registered office at ...........cccccevvriiniininnnne (and acting on behalf of its
Consortium) (hereinafter referred to as the “Bidder” which expression shall unless it be
repugnant to the subject or context thereof include its/their executors, administrators,
successors and assigns), for the Design, Build, Finance, Operate and Transfer (DBFOT) of
Megapode Resort at Sri Vijaya Puram (hereinafter referred to as “the Project”) pursuant
to the RFP Document dated ............... issued in respect of the Project and other related
documents including without limitation the draft concession agreement (hereinafter
collectively referred to as “Bidding Documents”), we (Name of the Bank) having our
registered officeat ........................... and one of its branches at  (hereinafter referred
to as the “Bank”), at the request of the Bidder, do hereby in terms of Clause 2.1.5 read with
Clause 2.1.6 of the RFP Document, irrevocably, unconditionally and without reservation
guarantee the due and faithful fulfilment and compliance of the terms and conditions of the
Bidding Documents (including the RFP Document) by the said Bidder and unconditionally
and irrevocably undertake to pay forthwith to the Authority an amount of Rs.

........ only) (hereinafter referred to as the “Guarantee”) as our primary obligation without
any demur, reservation, recourse, contest or protest and without reference to the Bidder if
the Bidder shall fail to fulfil or comply with all or any of the terms and conditions contained
in the said Bidding Documents.

2. Any such written demand made by the Authority stating that the Bidder is in default of the
due and faithful fulfilment and compliance with the terms and conditions contained in the
Bidding Documents shall be final, conclusive and binding on the Bank.

3. We, the Bank, do hereby unconditionally undertake to pay the amounts due and payable
under this Guarantee without any demur, reservation, recourse, contest or protest and
without any reference to the Bidder or any other person and irrespective of whether the
claim of the Authority is disputed by the Bidder or not, merely on the first demand from
the Authority stating that the amount claimed is due to the Authority by reason of failure
of the Bidder to fulfil and comply with the terms and conditions contained in the Bidding
Documents including failure of the said Bidder to keep its Bid open during the Bid validity
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period as set forth in the said Bidding Documents for any reason whatsoever. Any such
demand made on the Bank shall be conclusive as regards amount due and payable by the
Bank under this Guarantee. However, our liability under this Guarantee shall be restricted
to an amount not exceeding Rs. ............ (RUPEES ... only).

4. This Guarantee shall be irrevocable and remain in full force for a period of 180 (one
hundred and eighty) days from the Bid Due Date inclusive of a claim period of 60 (sixty)
days or for such extended period as may be mutually agreed between the Authority and the
Bidder, and agreed to by the Bank, and shall continue to be enforceable till all amounts
under this Guarantee have been paid.

5. We, the Bank, further agree that the Authority shall be the sole judge to decide as to whether
the Bidder is in default of due and faithful fulfilment and compliance with the terms and
conditions contained in the Bidding Documents including, inter alia, the failure of the
Bidder to keep its Bid open during the Bid validity period set forth in the said Bidding
Documents, and the decision of the Authority that the Bidder is in default as aforesaid shall
be final and binding on us, notwithstanding any differences between the Authority and the
Bidder or any dispute pending before any Court, Tribunal, Arbitrator or any other authority.

6. The Guarantee shall not be affected by any change in the constitution or winding up of the
Bidder or the Bank or any absorption, merger or amalgamation of the Bidder or the Bank
with any other person.

7. Inorder to give full effect to this Guarantee, the Authority shall be entitled to treat the Bank
as the principal debtor. The Authority shall have the fullest liberty without affecting in any
way the liability of the Bank under this Guarantee from time to time to vary any of the
terms and conditions contained in the said Bidding Documents or to extend time for
submission of the Bids or the Bid validity period or the period for conveying acceptance of
Letter of Award by the Bidder or the period for fulfilment and compliance with all or any
of the terms and conditions contained in the said Bidding Documents by the said Bidder or
to postpone for any time and from time to time any of the powers exercisable by it against
the said Bidder and either to enforce or forbear from enforcing any of the terms and
conditions contained in the said Bidding Documents or the securities available to the
Authority, and the Bank shall not be released from its liability under these presents by any
exercise by the Authority of the liberty with reference to the matters aforesaid or by reason
of time being given to the said Bidder or any other forbearance, act or omission on the part
of the Authority or any indulgence by the Authority to the said Bidder or by any change in
the constitution of the Authority or its absorption, merger or amalgamation with any other
person or any other matter or thing whatsoever which under the law relating to sureties
would but for this provision have the effect of releasing the Bank from its such liability.

8. Any notice by way of request, demand or otherwise hereunder shall be sufficiently given
or made if addressed to the Bank and sent by courier or by registered mail to the Bank at
the address set forth herein.
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9. We undertake to make the payment on receipt of your notice of claim on us addressed to
[name of Bank along with branch address] and delivered at our above branch which shall
be deemed to have been duly authorised to receive the said notice of claim. It shall not be
necessary for the Authority to proceed against the said Bidder before proceeding against
the Bank and the guarantee herein contained shall be enforceable against the Bank,
notwithstanding any other security which the Authority may haveobtained from the said
Bidder or any other person and which shall, at the time when proceedings are taken against
the Bank hereunder, be outstanding or unrealised.

10. We, the Bank, further undertake not to revoke this Guarantee during its currency except
with the previous express consent of the Authority in writing.

11. The Bank declares that it has power to issue this Guarantee and discharge the obligations
contemplated herein, the undersigned is duly authorised and has full power to execute this
Guarantee for and on behalf of the Bank.

12. For the avoidance of doubt, the Bank’s liability under this Guarantee shall be restricted to
Rs.......... crore (Rupees .. e . crore only). The Bank shall be liable to pay
the said amount or any part thereof onIy |f the Authorlty serves a written claim on the Bank
in accordance with paragraph 9 hereof, on or before [....... (indicate date falling 180 days
after the Bid Due Date)].

Signed and Delivered by ... Bank

Bythe hand of Mr./Ms .............coooeennin. I | T and authorised official.

(Signature of the Authorised Signatory)

(Official Seal)
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APPENDIX VII: GUIDELINES OF THE DEPARTMENT OF
INVESTMENT & PUBLIC ASSET MANAGEMENT

(Refer Clause 1.2.1)

No. 3/9/2016-DD-11-B
Government of India
Department of Investment & Public Asset Management
Block 14, CGO Complex
New Delhi.
Dated 28"September, 2017

OFFICE MEMORANDUM

Sub: Guidelines for qualification of Bidders seeking to acquire stakes in Public Sector
Enterprises through the process of disinvestment

Government has examined the issue of framing comprehensive and transparent guidelines
defining the criteria for bidders interested in PSE-disinvestment so that the parties selected
through competitive bidding could inspire public confidence. Earlier, criteria like net worth,
experience etc. used to be prescribed. Based on experience and in consultation with concerned
departments, Government has decided to prescribe the following additional criteria for the
qualification / disqualification of the parties seeking to acquire stakes in public sector enterprises
through disinvestment:

(a)

(b)

In regard to matters other than the security and integrity of the country, any conviction by
a Court of Law or indictment / adverse order by a regulatory authority that casts a doubt
on the ability of the bidder to manage the public sector unit when it is disinvested, or which
relates to a grave offence would constitute disqualification. ,,Grave Offence™ is defined to
be of such a nature that it outrages the moral sense of the community The decision in
regard to the nature of the offence would be taken on case-to-case basis after considering
the facts of the case and relevant legal principles, by the Government. “Grave Offence™
would include the below noted cases:

a. Only those orders of SEBI are to be treated as coming under the category of “Grave
Offences,, which directly relate to “Fraud,, as defined in the SEBI Act and / or
regulations.

b. Only those orders of SEBI that cast a doubt on the ability of the bidder to manage

the public-sector unit, when it is disinvested, are to be treated as adverse.

Any conviction by Court of Law.

d. In cases in which SEBI also passes a prosecution order, disqualification of the
bidder should arise only on conviction by the Court of Law.

o

In regard to matters relating to the security and integrity of the country, any charge-sheet
by an agency of the Government / conviction by a Court of Law for an offence committed
by the bidding party or its Associate Company as defined in Companies Act, 2013 would
result in disqualification. The decision in regard to the relationship interse between the

91



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri Vijaya
Puram through Public Private Partnership

(©)

(d)

(€)

(f)

(@)

concerns, would be taken based on the relevant facts and after examining whether the two
concerns are substantially controlled by the same person/persons.

In both (a) and (b), disqualification shall continue for a period that Government deems
appropriate.

Any bidder, which is disqualified from participating in the disinvestment process, would
not be allowed to remain associated with it or get associated merely because it has
preferred an appeal against the order, based on which it has been disqualified. The mere
pendency of appeal will have no effect on the disqualification.

The disqualification criteria would come into effect immediately and would apply to all
bidders for various disinvestment transactions, which have not been completed as yet.

Before disqualifying a bidder, a Show Cause Notice as to why it should not be disqualified,
would be issued to it and it would be given an opportunity to explain its position.

These criteria will be prescribed in the advertisements seeking Expression of Interest
(EOI) from the interested parties. The interested parties would be required to provide the
information on the above criteria, along with their Expressions of Interest (EOI). The
bidders shall be required to provide with their EOI an undertaking to the effect that no
investigation by a regulatory authority, which if decided against the bidder, may disqualify
the bidder in terms of (a) & (b) above or the eligibility criteria prescribed in the Eol, is
pending against them. In case any investigation is pending in case which if decided against
the bidder, may disqualify the bidder in terms of (a) & (b) above on the eligibility criteria
prescribed in Eol against the bidder or the concern in which the bidder has substantial
interest or against its CEO or any of its Directors/Managers, full details of such
investigation including the name of the investigating agency, the charge/offence for which
the investigation has been launched, name and designation of persons against whom the
investigation has been launched and other relevant information should be disclosed, to the
satisfaction of the Government. For other criteria also, a similar undertaking shall be filed
along with EOI.

(SD/-)

(Aseem Kumar Jha)
Under Secretary to the Government of India
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APPENDIX VIII: COMPLIANCE CERTIFICATE"Y

(Certificate regarding Compliance with Restrictions under Rule 144 (xi) of the General Financial Rules
(GFRs))

To,

Managing Director,

Andaman and Nicobar Islands Integrated Development Limited (ANIIDCO)
Vikas Bhawan, PB No. 180,

Sri Vijaya Puram, Andaman & Nicobar Islands — 744101

Subject: Bid for <Name_of Project>
Dear Madam,
With reference to your RFP document dated ................. , /we, having examined the Bidding

Documents and understood their contents, hereby undertake and confirm as follows:

e |/We have read the clause regarding restrictions on procurement from a bidder of a country
which shares a land border with India and on sub-contracting to contractors from such
countries;

e |/ We certify that this Bidder is not from such a country or, if from such a country, has
been registered with the Competent Authority and will not sub-contract any work to a
contractor from such countries unless such contractor is registered with the Competent
Authority.

| hereby certify that this bidder fulfils all requirements in this regard and is eligible to be
considered.

Yours faithfully,
Date:

(Signature of the Authorised signatory)
Place:
(Name and designation of the of the Authorised signatory)

10 Applicable only in case if the International entity participating as single entity or as Member of the Consortium
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Name and seal of Bidder/Lead Member

Notes:

e Where applicable, evidence of valid registration by the Competent Authority shall be
attached

e In case the above certification is found to be false, this would be a ground for immediate
rejection of Bid/termination and further legal action in accordance with law.
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APPENDIX IX: INSTRUCTIONS FOR ONLINE BID SUBMISSION

Bid document has been published on the eProcurement Portal of U.T Administration, Andaman
and Nicobar Islands (URL: https://eprocure.andaman.gov.in). The Bidders are required to submit
soft copies of their bids electronically on the eProcurement Portal, using valid Digital Signature
Certificates. The instructions given below are meant to assist the bidders in registering on the
eProcurement Portal, prepare their Bids in accordance with the requirements and submitting their
Bids online on the eProcurement Portal.

More information useful for submitting online Bids on the eProcurement Portal may be obtained
at: https://eprocure.andaman.gov.in.

REGISTRATION

1) Bidders are expected to have already enrolled on the e-Procurement module of the
eProcurement Portal (URL: https://eprocure.andaman.gov.in) by clicking on the link
“Click Online Bidder Enrolment” on the eProcurement Portal. Enrolment is free of
charge.

2) As part of the enrolment process, the Bidders will be required to choose a unique
username and assign a password for their accounts.

3) Bidders are advised to register their valid email address and mobile numbers as part of
the registration process. These would be used for any communication from the
eProcurement System.

4) Upon enrolment, the Bidders will be required to register their valid Digital Signature
Certificate (DSC) (Class Il or Class I11 Certificates with signing key usage) issued by any
Certifying Authority recognized by CCA India (e.g. Sify / TCS / nCode / eMudhra etc.),
with their profile.

5) Only one valid DSC should be registered by a bidder. Please note that the Bidders are
responsible to ensure that they do not lend their DSC’s to others which may lead to
misuse.

6) Bidder then logs in to the site through the secured log-in by entering their user ID /
password and the password of the DSC / e-Token.

SEARCHING FOR TENDER DOCUMENTS

1) There are various search options built in the eProcurement Portal, to facilitate Bidders to
search active tenders by several parameters. These parameters could include Tender ID,
organization name, location, date, value, etc. There is also an option of advanced search
for tenders, wherein the Bidders may combine a number of search parameters such as
organization name, form of contract, location, date, other keywords etc. to search for a
tender published on the eProcurement Portal.
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2)

3)

Once the Bidders have selected the tenders they are interested in, they may download the
required documents / bid schedules. These tenders can be moved to the respective ‘My
Tenders’ folder. This would enable the eProcurement Portal to intimate the Bidders
through SMS / e-mail in case there is any corrigendum issued to the tender document.

The Bidders should make a note of the unique Tender ID assigned to each tender; in case
they want to obtain any clarification / help from the Helpdesk.

PREPARATION OF BIDS

1)

2)

3)

4)

Bidder should take into account any corrigendum published on the tender document
before submitting their bids.

Please go through the tender advertisement and the tender document carefully to
understand the documents required to be submitted as part of the bid. Please note the
number of covers in which the bid documents have to be submitted, the number of
documents - including the names and content of each of the document that need to be
submitted. Any deviations from these may lead to rejection of the bid.

Bidder, in advance, should get ready the bid documents to be submitted as indicated in
the tender document / schedule and generally, they can be in PDF / XLS / RAR / DWF
formats. Bid documents may be scanned with 100 dpi with black and white option.

To avoid the time and effort required in uploading the same set of standard documents
which are required to be submitted as a part of every bid, a provision of uploading such
standard documents (e.g. PAN card copy, annual reports, auditor certificates etc.) has
been provided to the Bidders. Bidders can use “My Space” area available to them to
upload such documents. These documents may be directly submitted from the ‘“My
Space” area while submitting a bid, and need not be uploaded again and again. This will
lead to a reduction in the time required for Bid submission process.

SUBMISSION OF BIDS

1)

2)

3)

4)

The Bidder should log into the site well in advance for bid submission so that he/she
uploads the bid in time i.e. on or before the bid submission time. Bidder will be
responsible for any delay due to other issues.

The Bidder has to digitally sign and upload the required bid documents one by one as
indicated in the tender document.

The Bidder has to select the payment option as “online” to pay the Bid Security as
applicable and enter details of the instrument.

The Bidder should prepare the Bid Security, as applicable, as per the instructions specified
in the Bid document. The original should be posted/couriered/given in person to the
Tender Processing Section, latest by the last date of bid submission or as specified in the
tender documents. The details of the RTGS/NEFT/Other Electronic Mode and Bank
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Guarantee or any other accepted instrument, physically sent, should tally with the details
available in the scanned copy and the data entered during bid submission time. Otherwise,
the uploaded bid will be rejected.

Bidders are requested to note that they should necessarily submit their Bids in the format
provided and no other format is acceptable. If the price bid has been given as a standard
BoQ format with the tender document, then the same is to be downloaded and to be filled
by all the Bidders. Bidders are required to download the BoQ file, open it and complete
the white coloured (unprotected) Cells with their respective financial quotes and other
details (such as name of the bidder). No other cells should be changed. Once the details
have been completed, the bidder should save it and submit it online, without changing the
filename. If the BoQ file is found to be modified by the bidder, the bid will be rejected.

5) The server time (which is displayed on the Bidders’ dashboard) will be considered as the
standard time for referencing the deadlines for submission of the bids by the Bidders,
opening of bids etc. The Bidders should follow this time during bid submission.

6) All the documents being submitted by the Bidders would be encrypted using PKI
encryption techniques to ensure the secrecy of the data. The data entered cannot be viewed
by unauthorized persons until the time of bid opening. The confidentiality of the bids is
maintained using the secured Socket Layer 128-bit encryption technology. Data storage
encryption of sensitive fields is done.

7) The uploaded documents become readable only after the tender opening by the authorized
bid openers of the Authority.

8) Upon the successful and timely submission of bids, the portal will give a successful bid
submission message & a bid summary will be displayed with the Bid No. and the date &
time of submission of the bid with all other relevant details.

9) The bid summary has to be printed and kept as an acknowledgement of the submission of
the bid. This acknowledgement may be used as an entry pass for any bid opening
meetings.

ASSISTANCE TO BIDDERS

1) Any queries relating to the tender document and the terms and conditions contained
therein should be addressed to the Authority for a bid or the relevant contact person
indicated in the tender.

2) Any queries relating to the process of online bid submission or queries relating to
eProcurement Portal in general may be directed to the 24x7 helpdesk of
https://eprocure.andaman.gov.in portal. The contact number for the helpdesk is (i) 0120-
4001 002 (ii) 0120-4001 005 or (iii) 0120-6277 787. International Bidders are requested
to prefix 91 as country code.
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APPENDIX X: PROJECT INFORMATION MEMORANDUM
(Refer to Clauses 1.2.3 & 2.1.2 of the RFP)

Megapode Resort Aerial View

Megapode Resort, Sri Vijaya Puram is located at the heart of the city with accessibility &
proximity to major transit nodes (ferry points, airport, etc.) as well as administrative and business
centre. It is sprawled across 7.22 acres and offers a breath-taking view of the sea and Sri Vijaya
Puram harbour. The resort is named after the endemic scrub fowl called the Nicobar Megapode.
Megapode Resort is having 33 rooms/cottages, a multi cuisine restaurant, bar and other amenities.

ANIIDCO prescribes to redevelop the Megapode Resort project site as a 5-star equivalent luxury
resort incorporating a MICE facility and supporting amenities such as spa/fitness center, multi
cuisine/international cuisine restaurant, swimming pool, bar/café, shops, etc. The redevelopment
should capitalize on the premium location, topography and expanse of the project site and
integrate the site landscape (flora, green and open spaces).

The private partner should adhere to the building code and seek required approvals/clearances
from relevant authorities for project development as mentioned in this RFP and Draft Concession
Agreement.

Project Details & Summary

Location & Connectivity Megapode Resort is located in Ward 05 of Municipal Area, Haddo
Village, Sri Vijaya Puram Tehsil in South Andaman District.
e Proximity to Airport: 4.5 KM
e Proximity to Ports/ Jetties: Phoenix Bay Jetty (2.3 KM), Aberdeen Jetty (3.8 KM), and
Haddo Jetty (2.7 KM)
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Site Extent: 7.22 Acres (2.93 Hectares)

* Location at the heart of the city 5 e i it t}Shaheed Bhagat
S X Ay J‘" Singh ground

Bay of Bengal

> Proximity to Airport: 4.5 KMs

#hm.  Proximity to Ports/ Jetties:
S phoenix Bay Jetty (2.3 KMs)

Botanical Survey of Jadias. {
Aberdeen Jetty (3.8 KMs) ¥
Haddo Jetty (2.7 KMs) ) ' Entry
) L\
Directorate of
Proximity to popular tourist . Agnculture- Port Blair
locations in Port Blair :

. o A . . | P Unobstructed
administrative offices in city 3 4 v 0\ el Y View of the Bay
. < ) of Bengal

[::] E Proximity to commercial centers &

4 Deluxe Rooms 7 Bamboo Cottage 2 Nicobari Deluxe Cottage
(25 Sgm each) (30 Sgm each) (35 Sgm each)

6 Standard Rooms 2 Nicobari Cottage 13 Semi Deluxe Rooms
(26 Sqm each) (27 Sqm each) 13 Room Keys (25 Sgm each)
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LEGENDS

. Entrance & Lobby
. Office Block

. Kitchen & Storage
. Restaurant

Bar i
. Courtyard

. Semi Deluxe Rooms
. Deluxe Rooms

. Standard Rooms
10. Conference Hall

11. Nicobari Deluxe Cottages
12. Nicbari Cottages

13. Bamboo Cottages
14.STP

15. Water Tanks

16. DG Shed

17. Electrical Room

18. Main Vehicular Road

19. Parking

----- Setback line OTHER LAND

WNAL AW N

%]

Site boundary
Base Map Source: Project Site CAD drawings shared by ANIIDCO

Harriet Bar Parking Area Internal Roads

Large unutilized land parcel allows for resort styled 5-star segment property.
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Why Look at Sri Vijaya Puram for Hotel Investment

1. Sri Vijaya Puram initiatives creating ‘Long Stay Destination’

a. Sri Vijaya Puram only entry point for ANI tourists, footfall expected to reach over
8 lakhs per year by FY27
b. Focused tourism acceleration ‘in and around Sri Vijaya Puram’

Chatham Memorial to Megapode Stretch

Wayside amenities -Wandoor, Carbyns Cove & North Bay.
Sunrise & Sunset points

Land Development at Corbyn’s Cove

Andaman Marine Drive

c. Tourism revival initiatives for surrounding Islands

Netaji Subhash Chandra Bose (Ross Island) Memorial And Development
Plan

Viper Island Land Development

Heritage Circuits — Chatham, NSCB & Viper

Tourist Facilities at Munda Pahar, Viper & Ross Island

Jetties at NSCB & Shaheed Dweep

Trekking route along Mount Manipur

2. Immense Potential to emerge as MICE Destination

Continued demand from Govt./administrative agencies for hosting large scale
multiple day events

Regional HQ for private sector- venue supply gap for corporate events

Off-site destination: perceived better than competing locations in India

Emerging international events & conventions: comparable to destinations like
Maldives and Thailand

Demand for 200-400 pax MICE facility for hosting large events

a.
b.
C.
d.

e.

3. 5 Star Category -Untapped Demand in Sri Vijaya Puram
a. Only one 5 Star equivalent (not certified) property operational in Sri Vijaya Puram
b. Rising ARRs indicative of growing user spending in premium segment
c. Growing interest in 5-star hotel segments- investors seeking hotel investment
opportunities
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POSITIVE MACRO TOURISM DRIVERS

Enhanced Connectivity: /nternational Airport Terminal,
01 North-South Highway Connectivity, Sea Planes & Cruise
Services upcoming

02 Brand Andaman Promotions: Annual festivals, expos,
film festivals, marketing campaigns & initiatives.

03 Adventure sports destination: Evolving industry keeping
with international standards

Improved Manpower Availability: upskilling and better
04 supply of trained professionals in tourism and hospitality
services.

High Investment Interest: Growing private sector and
05 international investments channeled into tourism and
hospitality ventures

“PREMIUM SEGMENT HOSPITALITY RISING”

* Future Positive: premium segment growth
underway, 200 plus rooms estimated to come
up in 4 Star/5 Star segment

* Expansions & Acquisitions: operational
premium hotels targeting room additions,
investors on look out for new land and
properties

HOTELS
INDUSTRY
GROWTH

IMPACTS . ot
* Established hospitality market ~ 4,000 plus

rooms already operational, stable industry

* Competitive upside: well positioned to
compete with Southeast Asia & international
island tourist destinations

Complimenting macro initiatives driving ‘premium’ hotel demand in Sri Vijaya Puram

Why Invest in Megapode Resort?

Site’s Lends Competitive Advantage

Large 5-star resort property possible —
substantial land

Landmark location, ease of access with no
immediate competing hotels in vicinity

Ready to use property (Brownfield Asset)

Limited approvals required

Tapping the Market Gap

« Market gap for 5-star/equivalent luxury

segment hotel circuit tourism

Caters to steady growing demand for hotel-
cum-convention facility

Potential to create multi-day itinerary
capitalizing hotel network

Fulfils market gap for theme based, nature-
inspired resort facility - compliments

premium segment travelers needs

®
©
e

Private Investor Interest
Heightened interest seeking out land and
acquisition properties

Positive Investment Outlook

Reasonable return on investment (expected high
occupancies, and premium segment ARRs)

Port Blair Tourism Demand On Rise

N e e R
* Improved connectivity: domestic, international, inter-island & local

Caters well to premium travelers with fixed itinerary

Enabled creating circuit tourism linking Port Blair and other islands
as pit stops

Increased tourist footfall driven by inherent demand, upcoming
tourism initiatives

Tourism focused policies & guidelines

Augmentation of skilled manpower

“Win-Win Opportunity for Developing and Operating 5 Star Hotel offering promising market demand investment outlook”
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APPENDIX XI: CRZ CLEARANCES

It is proposed that the project shall be developed in environmentally sustainable manner and in-
principal CRZ clearance shall be obtained by the Authority.

It is expressly provided that the responsibility of the Authority shall be limited to procuring in-
principal approval for CRZ clearance, subject to compliance during the Concession, if any. The
Concessionaire, at its own risk and cost, shall be solely responsible for applying for any updation
required of in-principal CRZ clearance taken by Authority and complying with the conditions
of CRZ clearance, including any future notifications and any financial losses or penalties arising
out of such compliance requirements shall solely be borne by the Concessionaire. The
Concessionaire shall be responsible for making itself fully aware about terms and conditions of
the CRZ clearance.

Any violation of the terms & conditions of the CRZ clearance shall be treated as
Concessionaire’s default and relevant provisions of default of the Concession Agreement shall
be applicable for such occurrence.
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APPENDIX XII: OTHER CLEARANCES

a. License to store and serve alcohol in the Resort: Authority shall facilitate the
Concessionaire in obtaining/transferring license to store and serve alcohol shall prior to
the Commercial Operations Date. Actual license shall be contingent upon applicable fire
and other approvals as per extant provisions obtained by Concessionaire.

b. Other Clearances: The following list of Applicable Permits for construction, operation
and maintenance of the Eco-Tourism Resort is indicative only. The actual applicable
permits will be contingent upon the nature of construction and operation envisaged by
the Concessionaire.

The estimated timeframe for obtaining following approvals is 30 days, subject to the
Concessionaire submitting its applications complete in all respect in a timely manner.
The Authority will provide reasonable support and assistance to the Concessionaire in
procuring Applicable Permits required from any Government Instrumentality for
implementation and operation of the Project.

Indicative list of permits and approvals is provided below. Concessionaire is
recommended to undertake own diligence for the required applicable permits and
approvals. It is expressly provided that the responsibility of the Authority shall be
limited to providing support during process of obtaining such clearances, subject to
compliance during the Concession.

Approval/ Clearance /

Permits Project Stage Relevant Department
Lease Registry Before Construction Registrar / Sub- Registrar
CRZ Clearance (if

updation is required in
CRZ approval taken by the
Authority, based on the
final development proposal
of the Concessionaire)

Before Construction ANCZMA + MoEFCC

Andaman PWD (Town
Planning Permission Before Land Pl_a_mning Departmer_lt)_, Sri
Development Vijaya Puram, Municipal
Council
Andaman PWD (Town
Approval of layout Before stgrt of Pl_a_mning Departme_nt_), Sri
construction works Vijaya Puram Municipal
Council
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Approval/ Clearance /
Permits

Project Stage

Relevant Department

Development Certificate

After Land
development but
before building
construction

Andaman PWD (Town
Planning Department)

Occupancy Certificate

After Building
Construction but
before occupation

Andaman PWD (Town
Planning Department)

Food License & Hygiene
Clearance

Before Operation

Department of Health, Food
Safety & Standards
Authority of India

Pollution Control

During Construction
and Operations

Andaman & Nicobar
Pollution Control Committee
(Department of Science &
Technology)

Fire Clearance Certificate

Before operation

Fire Service Department

Bar License

During operation

The District Magistrate (the
Deputy Commissioner),
North & Middle Andaman
District
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APPENDIX XI1l: O&M UNDERTAKING

(As per Clause 2.2.2.1 (iii) and Clause 2.2.3 of RFP)

(On Non-Judicial Stamp Paper of INR 100 Duly Notarised)

| / We, the undersigned, do hereby declare and undertake that 1 / We shall in the event of getting
selected to undertake the Project, shall; no later than 6 (six) months prior to the Commercial
Operations Date (“COD” as defined under the Concession Agreement); enter into an definitive
agreement with [name of the O&M Member/Entity proposed at time of bid submission] for
minimum period of at least 5 (five) years from COD with 5 Star/ 5 Star Equivalent Hotel Brand/
Chain/Operator possessing necessary experience and qualified personnel for operation,
maintenance and management of the Project and discharging all O&M obligations, in accordance
with the requirements of the Concession Agreement, failing which the Concession Agreement
shall be liable for termination.

Signature of Bidder with Seal
Date:

Location:
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APPENDIX XI1V: SURETY BOND FOR BID
SECURITY

(Refer Clauses 2.1.5 and 2.27)

Dated:

1.

In consideration of you, Andaman & Nicobar Islands Integrated Development Corporation
(ANIIDCO), having its office at Vikas Bhawan, PB No 180, Sri Vijaya Puram, Andaman and
Nicobar Islands- 744101 (hereinafter referred to as the “Authority”, which expression shall
unless it be repugnant to the subject or context thereof include its, successors and assigns)
having agreed to receive the Bid of ............... (a Company registered under Companies
Act, 1956/2013) and having its registered office at .................. (and acting on behalf of
its Consortium) (hereinafter referred to as the “Bidder” which expression shall unless it be
repugnant to the subject or context thereof include its/their executors administrators,
successors and assigns), for Design, Build, Finance, Operate and Transfer (DBFOT) of
Megapode Resort at Sri Vijaya Purams (hereinafter referred to as “the Project”) pursuant to
the RFP Document dated ............ issued in respect of the Project and other related
documents including without limitation the draft concession agreement (hereinafter
collectively referred to as “Bidding Documents”), we (Name of the Surety Insurer) having
our registered office at ................. and one of its branches at .................. (hereinafter
referred to as the “Surety Insurer”), at the request of the Bidder, do hereby in terms of Clause
2.1.6 read with Clause 2.1.7 of the RFP Document, irrevocably, unconditionally and without
reservation guarantee the due and faithful fulfilment and compliance of the terms and
conditions of the Bidding Documents (including the RFP Document) by the said Bidder and
unconditionally and irrevocably undertake to pay forthwith to the Authority an amount of Rs.
....... Crore (RUPEES ..eeieeeerieineiennreeanecannsaennananaaaaa. ONlY) (hereinafter referred
to as the “Surety Bond”) as our primary obligation without any demur, reservation, recourse,
contest or protest and without reference to the Bidder if the Bidder shall fail to fulfil or comply
with all or any of the terms and conditions contained in the said Bidding Documents.

Any such written demand made by the Authority stating that the Bidder is in default of the
due and faithful fulfilment and compliance with the terms and conditions contained in the
Bidding Documents shall be final, conclusive and binding on the Surety Insurer.

We, the Surety Insurer, do hereby unconditionally undertake to pay the amounts due and
payable under this Surety Bond without any demur, reservation, recourse, contest or protest
and without any reference to the Bidder or any other person and irrespective of whether the
claim of the Authority is disputed by the Bidder or not, merely on the first demand from the
Authority stating that the amount claimed is due to the Authority by reason of failure of the
Bidder to fulfil and comply with the terms and conditions contained in the Bidding
Documents including failure of the said Bidder to keep its Bid open during the Bid validity
period as setforth in the said Bidding Documents for any reason whatsoever. Any such
demand made on the Surety Insurer shall be conclusive as regards amount due and payable
by the Surety Insurer under this Surety Bond. However, our liability under this Surety Bond
shall be restricted to an amount not exceeding RS..................oooe.l.
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4.

10.

This Surety Bond shall be irrevocable and remain in full force for a period of 120 (one
hundred and twenty) days from the Bid Due Date and a claim period of 60 (sixty) days or for
such extended period as may be mutually agreed between the Authority and the Bidder, and
agreed to by the Surety Insurer, and shall continue to be enforceable till all amounts under
this Surety Bond have been paid.

We, the Surety Insurer, further agree that the Authority shall be the sole judge to decide as to
whether the Bidder is in default of due and faithful fulfilment and compliance with the terms
and conditions contained in the Bidding Documents including, inter alia, the failure of the
Bidder to keep its Bid open during the Bid validity period set forth in the said Bidding
Documents, and the decision of the Authority that the Bidder is in default as aforesaid shall
be final and binding on us, notwithstanding any differences between the Authority and the
Bidder or any dispute pending before any Court, Tribunal, Arbitrator or any other Authority.

The Surety Bond shall not be affected by any change in the constitution or winding up of the
Bidder or the Surety Insurer or any absorption, merger or amalgamation of the Bidder or the
Surety Insurer with any other person.

In order to give full effect to this Surety Bond, the Authority shall be entitled to treat the
Surety Insurer as the principal debtor. The Authority shall have the fullest liberty without
affecting in any way the liability of the Surety Insurer under this Surety Bond from time to
time to vary any of the terms and conditions contained in the said Bidding Documents or to
extend time for submission of the Bids or the Bid validity period or the period for conveying
acceptance of Letter of Award by the Bidder or the period for fulfillment and compliance
with all or any of the terms and conditions contained in the said Bidding Documents by the
said Bidder or to postpone for any time and from time to time any of the powers exercisable
by it against the said Bidder and either to enforce or forbear from enforcing any of the terms
and conditions contained in the said Bidding Documents or the securities available to the
Authority, and the Surety Insurer shall not be released from its liability under these presents
by any exercise by the Authority of the liberty with reference to the matters aforesaid or by
reason of time being given to the said Bidder or any other forbearance, act or omission on the
part of the Authority or any indulgence by the Authority to the said Bidder or by any change
in the constitution of the Authority or its absorption, merger or amalgamation with any other
person or any other matter or thing whatsoever which under the law relating to sureties would
but for this provision have the effect of releasing the Surety Insurer from its such liability.

Any notice by way of request, demand or otherwise hereunder shall be sufficiently given in
writing or made if addressed to the Surety Insurer and sent by courier or by registered post
or by certified e-mail to the Surety Insurer at the address or e-mail set forth herein.

We undertake to make the payment on receipt of your notice of claim on us addressed to
[name of Surety Insurer along with branch address] and delivered at our above branch who
shall be deemed to have been duly authorised to receive the said notice of claim.

It shall not be necessary for the Authority to proceed against the said Bidder before
proceeding against the Surety Insurer and the Surety Bond herein contained shall be
enforceable against the Surety Insurer, notwithstanding any other security which the
Authority may have obtained from the said Bidder or any other person and which shall, at the
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11.

12.

13.

14.

time when proceedings are taken against the Surety Insurer hereunder, be outstanding or
unrealised.

We, the Surety Insurer, further undertake not to revoke this Surety Bond during its currency
except with the previous express consent of the Authority in writing.

The Surety Insurer declares that it has power to issue this Surety Bond and discharge the
obligations contemplated herein, the undersigned is duly authorised and has full power to
execute this Surety Bond for and on behalf of the Surety Insurer.

For the avoidance of doubt, the Surety Insurer’s liability under this Surety Bond shall be
restricted t0 RS.................... (RUPEES .oevieiie e only). The
Surety Insurer shall be liable to pay the said amount or any part thereof only if the Authority
serves a written claim on the Surety Insurer in accordance with paragraph 9 hereof, on or
before *** (indicate date falling 180 days after the Bid Due Date).

This Surety Bond shall also be operatable at our branch at
.............. , from whom, confirmation regarding the issue of this Surety Bond or

extension/renewal thereof shall be made available on demand. In the contingency of this Surety
Bond being invoked and payment hereunder claimed, the said branch shall accept such invocation
letter and make payment of amounts so demanded under the said invocation.

15.

The Insurance Surety Bond shall be verified from the specific portal created for this purpose.

Signed and Delivered by ......................... Company
By the hand of Mr./Ms ................. IS, e and authorised official

(Signature of the Authorised Signatory)
(official Seal)

109



DRAFT CONCESSION AGREEMENT

BETWEEN

ANDAMAN & NICOBAR ISLANDS INTEGRATED
DEVELOPMENT CORPORATION LIMITED (ANIIDCO LTD.),
UT ADMINISTRATION, ANDAMAN & NICOBAR ISLANDS

(THE AUTHORITY)

AND

LTD.

(THE CONCESSIONAIRE)

FOR

DESIGN, BUILD, FINANCE, OPERATE AND TRANSFER
(DBFOT) OF ‘MEGAPODE RESORT’ AT SRI VIJAYA PURAM
THROUGH PUBLIC PRIVATE PARTNERSHIP

Issued On: 28.07.2025

Reference Number: 1-1745/ANIIDCO/Projects/2022-23/Vol-1V/1451



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri Vijaya
Puram through Public Private Partnership - Draft Concession Agreement

CONTENTS
ARTICLE 1: DEFINITIONS AND INTERPRETATION ....ooiiiiiiiiii e 14
110 DEFINITIONS. ...ttt 14
1.2, INEEIPIETALION .....eeeeet ettt e s 14
1.3.  Measurements and arithmetic CONVENTIONS ...........ccviiireieieisisese s 16
1.4.  Priority of agreements, clauses, and SChedUIES: ...........cccecveieiiciieni i 16
ARTICLE 2: SCOPE OF THE PROJECT .....oiiiiiiiiitiieeit ettt 19
ARTICLE 3: GRANT OF CONCESSION. ..ottt sttt sttt sae e 20
3.1, THE CONCESSION ...ttt bbbt b bbbt b b 20
3.2, CONCESSION PEITOM. ......cuiiiiiiiitiieeite ittt sttt 21
ARTICLE 4: CONDITIONS PRECEDENT ....ooiitiiiiiiiisit ettt nee e 22
4.1, CONItIONS PrECEABNT ......c.eiviiiiiieii ittt 22
4.2. Damages for delay by the AUTNOIITY ........cccoiiiiiiiie e 23
4.3.  Damages for delay by the CONCESSIONAITE .........ccoviiieiiiiiiiee e 24
4.4, Commencement of the CONCESSION PEIIOM ...........couiuiiiiiiiiiiiiieeeee e 24
45,  Termination UPON TEIAY .........ooeiiiiiiiiiiiiiee et 24
ARTICLE 5: OBLIGATIONS OF THE CONCESSIONAIRE .......cooiiiiiiiiieieeecse e 25
5.1.  General Obligations of the CONCESSIONAITE...........ccoveiviiieiiie e 25
5.2.  Obligations relating to Project AQreemMENTS ..........ccoerieieirierinisiese e 27
5.3.  Obligations relating to Change in OWNEIShiP.......cccciiiieiiiiic e 28
5.4.  Obligations relating to management of the CoONCesSIONAIre. ...........cccveveeeeieie e, 29
5.5.  Obligations relating to employment of foreign nationals. ............c.ccoceoereiiiiiinnneee 30
5.6.  Obligations relating to employment of trained personnel............cccccooeveiieveie e, 30
5.7.  Obligations relating to medical @id. ...........cccoueiuiiiiiiii e 30
5.8.  Obligations relating to aesthetic quality of the Hotel ReSOrt ..........ccccooeieiiiiiiiiiice 31
5.9.  Sole purpose of the CONCESSIONAIE .........coeieeieieeieie et st esee e eeenee e 31
5.10. Branding Of HOtEl RESOI ........oouiiieiiiiiie ettt nee e 31
5.11. Facilities for physically challenged and elderly persons...........ccocoeereieieisiniinene e 31
5.12. EHS Standards and L&FS Standards.............coeeiiiieisisissesesee e 31
5.13.  ODbligations relating t0 TaXES. ......civiverieiiiri ittt 32
5.14. Obligations relating to HOtel RESOI ..........coiiiiiiiiiice e 32
5.15. Website Of the HOtEl RESOI.........coviiiiciii e 33



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri Vijaya
Puram through Public Private Partnership - Draft Concession Agreement

5.16. Obligations relating to iNfOrMAtiION. .........cocoiiiiiiie e 33
5.17. Obligations relating to employment of 10CalS. ..........ccccovveiiiiiiiiiic i 33
5.18. Obligations relating to Other Charges. ..........cooviiiiiieec e 33
ARTICLE 6: OBLIGATIONS OF THE AUTHORITY ..ot 34de
6.1.  General Obligations Of the AUNOIILY..........cccciiiiiiiic e 34
6.2.  Obligations relating to refinanCiNg. ..........cooviiiiiiieee e 35
ARTICLE 7: REPRESENTATIONS, WARRANTIES AND UNDERTAKINGS........ccccocviiiiiie 36
7.1.  Representations, warranties, and undertakings of the Concessionaire.............cccceevevvevennnn, 36
7.2.  Representations, warranties, and covenants of the AUthority .........cccccovcvreiiiiie i, 38
7.3, DUHSCIOSUIE ...ttt bbb ettt nn b e 39
ARTICLE 8: DISCLAIMER ...ttt bbb bbb e b e nne e 40
ARTICLE 9: PERFORMANCE SECURITY ...ttt 42
0.1, PerformanCe SECUIILY .......cccueiiiiiieite ettt st st sr e s te s e stesteesbesbeereebesneeneenreans 42
9.2.  Appropriation of PErformance SECUITY ..........ccocuiiiiriiieiisiesise e 42
9.3.  Release Of PErformance SECUILY ..........couuiiiiiiiieieieieee st 43
9.4.  Deemed Performance SECUMLY.......coiiiiiiieieieeie ettt re e sreste e sreera b sre e re e 43
9.5.  Appropriation of Deemed Performance SECUMLY..........cccoveivriririnereneeeese e 43
9.6.  References to Performance SECUIMTY ........coviiiiriieiieiee e 43
ARTICLE 10: RIGHT OF WALY .ottt bbbt sb et be e nne e 45
10.1. THE PrOJECE SHEE....c.eiieieieeiieiisie ettt bbbttt 45
10.2.  License, AcCesS t0 the ProjECt SIte ........cccviiiiiieriiicie e 45
10.3.  Procurement Of the ProjECE SItE ....ccvcviii it 46
10.4. Project Site to be free from ENCUMDBIANCES. ........coiiiiieieieisi et 47
10.5. Protection of Project Site from encroaChments...........cccooeieiiinineneneeee s 47
10.6. Special or temporary Right 0F WY ........ccccoiiiiiiiiiic e 47
10.7.  Access to the Authority, Independent EXPErt ..o 48
10.8. Geological and archaeological fiNAS...........ccocvviiiiiiiiee s 48
10.9. Development Of PrOJECE SITE ......oiiiiiiieie ettt s re e e 48
10.10. PerMITIEA USE....c.eieiieieiieiieii sttt ettt bbbttt enes 48
ARTICLE 11: UTILITIES AND ASSOCIATED ROADS........ooiiiiiite e 49
11.1.  EXISting ULIIITIES aNd FOBOS .........o ettt sttt nee e 49
11.2.  Shifting of ODSLrUCTING ULHITIES ......ovieiiiiei s 49
I T =Y | 1T T o 8 =TSP 49
ARTICLE 12: DEVELOPMENT OF HOTEL RESORT, ANCILIARY FACILITIES AND PROJECT
INFRASTRUCTURE ...ttt ettt b e s bt she e st st b e beesbeenbeenbee s 50
12.1. Obligations relating to Development WOrKS ..........cccco i 50
R B 1 - \1 | 1o SO PO P PSPPI 50



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri Vijaya
Puram through Public Private Partnership - Draft Concession Agreement

12.3. Construction and Development 0f ProjJECt.........cccoiviieieiieie e 51
I -1 . ST P PP TRTPPT PR PPRTPI 52
12.5. Safety certification prior t0 ProjeCt COD .........ccocoiiiiiiiieiiiiiisesee s 53
12.6.  Optional Development OBHGatioN ...........ccciiiieiiiiie e 53
ARTICLE 13: MONITORING OF DEVELOPMENT WORKS .......cccoiiiiiiiieieeee e 55
13.1. MONthlY ProgreSs FEPOITS ......ccuiiiiieriee ettt ettt 55
I T 14T o =T £ [ SR 55
R T -1 . ST PP PRRTP 55
13.4.  Delays during CONSIIUCTION ........cciriiireieieieisiesie et 56
G T VA o = To l C=ToTo] o 1o o SRS 56
ARTICLE 14: COMPLETION CERTIFICATE. ..ottt 57
14.1. Provisional CertifiCAe ..........oouiiiiiiiieieieee et 57
14.2.  ComPletion CertifiCate.........cciiiiiiiiece et sb et et sreeseenre e 57
14.3. Deemed ComPpletion CertifiCate..........cooeiviiiiiiiiie e 57
14,4, ReSCNEAUING OF TESES .....eciiiiiiiiiitesieit et 58
ARTICLE 15: ENTRY INTO COMMERCIAL SERVICE ........ccooiiiiiiiiieeeee e 59
15.1.  Commercial OPeration DAte ............cocerueiieiriiiriie e 59
ARTICLE 16: CHANGE OF SCOPE..........cotititiiiiiieisieiesie sttt bbbttt 60
16.1.  Change Of SCOPE ...ocuv it st r et st e e st e s beesbesbeetsesbesreeseeste e 60
16.2. Procedure for Change 0f SCOPE ........oceiiiiiiiiiiee s 60
16.3. Payment for Change of SCope - Deleted..........ccooiiiiiiiieii s 61
16.4. Restrictions on certain Works - Deleted. ..........ccvviiiiiiieiesce s 61
16.5. Financing by the CONCESSIONAITE .........ccuiiiiiiiiiiiie s 61
ARTICLE 17: OPERATION AND MAINTENANCE ......ooiiiiii e 62
17.1. O&M obligations of the CONCESSIONAINE.........cceciviiiiiieieceee sttt 62
17.2.  Maintenance REGUITEIMENTS. ........cciiiieieieieieiesie sttt 64
17.3. Safety, breakdowns, and aCCIABNLS ........cveveiiiiierieieiie e 64
17.4. Authority’s right to take remedial MEASUTIES. ........cceeiviiiiiiiiii e 64
17.5.  Overriding powers of the AULNOTILY .........ccoiiiiiiii s 64
17.6. Restoration of loss or damage to the Hotel Resort, Ancillary Facilities and Project Infrastructure
65
17.7. Modifications to the Hotel Resort, Ancillary Facilities and Project Infrastructure ............... 65
17.8. Excuse from performance of obligations............ccooiiir e 65
ARTICLE 18: SAFETY REQUIREMENTS ...ttt sttt 67
18.1.  Safety REQUITEMENTS .....ouiiiieiieiiiiiite sttt bbbttt b et 67



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri Vijaya
Puram through Public Private Partnership - Draft Concession Agreement

18.2. Expenditure on Safety REQUITEMENTS. ..o s 67
ARTICLE 19: MONITORING OF OPERATION AND MAINTENANCE .......cccoocoiiiiiininieee 68
19.1.  ANNUAL STATUS REPOITS. ... .cueiiiiiiiiiiteriet ettt 68
19,2, INSPECTION ...ttt E e E bttt 68
10,3, TS it 68
19.4.  ReMEIAI MEBASUIES ....c.viiieiieiiiiiitiet ettt b e enes 68
ARTICLE 20: SAFETY AND SECURITY oottt st ne e 70
20.1. Security obligations of the CONCESSIONAIIE...........ccoveiiiiieiiiiiiee e 70
ARTICLE 21: HOSPITALITY SERVICES ...ttt 71
21.1.  Quality Of HOSPItAlILY SEIVICES .......ccveieiiiiiiiiiiiiiesie e 71
21,2, SPECIAI SEIVICES ...vviiiiiectie ittt st be s e e be s te e st e be e st e sbesteesbesbeereestesaeeneenteans 71
21.3.  AdAItIONAlI SEIVICES .....c.iiiiiiiitiieitei ettt 72
21.4. Reservation of Room Nights for AUNOIILY...........ccoeriiiiiiii e 72
21.5.  Hotel Management SYSIBM ........ccveiiiiiiie e seeie ettt s sre e stesteebesbeeraetesaeeseenreans 73
ARTICLE 22: INDEPENDENT EXPERT ....oottiitiiiiiiieeit ettt nee e 74
221, INAEPENUENT EXPEIT ...ttt ettt b et 74
22.2.  DULIES AN TUNCLIONS ......viviiiiiieciiici et 74
22.3.  AULNOTISEA SIGNALOTIES ......cuiiviiiiieeiiiieieieeie ettt bbbt 74
22,4, REMUNEIALION ..ottt bbbt bbbt b bbb nr et b e bt ans 74
22.5.  TEIMINATION....c.citiiiitiiiteie ettt b bbbt b bbb nr et r bt nes 75
22.6.  DiSPULE TESOIULION ...t bbbttt 75
ARTICLE 23: FINANCIAL CLOSE........ot ittt 77
23. 1. FINANCIAL COSE. ......eiuiiiiictict ettt 77
23.2.  Termination due to failure to achieve Financial ClOSE ...........ccccoviiiiieiciiic e 77
ARTICLE 24: CONSIDERATION PAYABLE BY THE CONCESSIONAIRE ... 79
24. 1. CONCESSION FBE ...ttt bbbttt et 79
24.2. ANNUAI CONCESSION FEE..... .ottt bbbttt 79
24.3.  GrOSS REVENUE SNAIE ......cuiiiiiiiiiiieiei bbb 80
24.4.  Payment Of CONCESSION FEE .....uiiiiiiiiiie ettt sre s te et s beera et s aeesee et e 80
24.5.  Delayed PaymMeNTS. ......ccoiiiiiiiieiieiieieiee ettt 81
p T B [~ o101 (=0 AN 0T £ S 81
1= o 1 SR 82
ARTICLE 25: TARIFF ..ottt s s bbb et e et e e st e e sbeeeraeenbeenee e e 83
251, TaTE STIUCTUIE. ...t 83
25.2.  User Charges 0r SErVICE Charges.......cocviiiiiiiiie ettt 83
25.3. TaXES AN AULIES......eiuieiiiiiitiite sttt bbbttt ettt b 84



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri Vijaya
Puram through Public Private Partnership - Draft Concession Agreement

ARTICLE 26: PROJECT ACCOUNT ..ottt sttt sttt st nee s 85
26.1.  PrOJECT ACCOUNL......ctiiiieii ittt st te e e be et e e st e s be e st e sbeateesbesbeereestesneeseenreans 85
26.2.  Deposits INt0 PrOJECt ACCOUNT......c.ereieiiiiiiisiesiesie st 85
26.3.  Withdrawals during Concession Period..........cccccviiiiiiiciiieiie e 85
26.4.  Withdrawals upon TerMINGtION ........cccecieiiiieie et sre e re e 86

ARTICLE 27: INSURANCE ... .ottt bbb b ettt e e be e e e 88
27.1.  Insurance during ConceSSION PEHOU..........cccveieiiiieie et sre et e e 88
27.2. INSUMANCE COVET ...viiiiiiiicic it 88
27.3. NOLICE t0 the AULNOTILY ....ooveiiiieiiiie e 88
27.4.  EVIdence Of INSUFANCE COVET .........coviiiiieiiiiisie ettt 89
27.5. Remedy for failure 10 INSUIE. ......ccooiviiiie et sre e re e 89
27.6.  WaIVET OF SUDTOGALION. ......cuiiiiiiiiiiiieieieee e 89
27.7.  CONCESSIONAITE'S WAIVET .......viieiitiiiiteiisteistee sttt 89
27.8.  Application Of INSUIANCE PrOCEEUS ........c.viiiiiiterieite ettt 90
27.9. Compliance with conditions of iNSUranCe POLICIES..........cccoviiririiiieieeee e 90

ARTICLE 28: ACCOUNTS AND AUDIT ..ottt 91
28.1.  AUAITEA BCCOUNTS. ... .cuiiiiiiiiteite ittt bbbttt b bbb 91
28.2.  APPOINTMENT OF AUGITOIS ....oviiiiiiiiieiees e 91
28.3. Certification of claims by Statutory AUCITOrS ..........cccceviieiiiiiiiie e 92
284, SBE-OFT. .ottt 92

ARTICLE 29: FORCE MAJEURE ......ooiiiit ettt sttt sttt nne e 94
29.1.  FOICE IMIGJEUIE .. .ottt ettt ettt et s te st et s ae e st e besbe e b e s be e st e sbeebeenbesbeensestesneeneenteans 94
29.2. NON-POIHTICAI EVENL.......ooiiiiiiiiiieeee e 94
29.3.  INdireCt POITICAI EVENT ..o 95
29.4.  POIILICAI EVENT....c.oiiiiiiiciie bbb 96
29.5. Duty to report FOrce Majeure EVENT .........cccvoiiiiiiiieeeee e 96
29.6. Effect of Force Majeure Event on the CONCESSION..........covviiiiirineieieeeese e 97
29.7.  Allocation of costs arising out 0f FOICe MajeUre.........ccecviieiieie i 98
29.8. Termination Notice for FOrce Majeure EVENL..........cocoiiiiiiiiiene e 98
29.9. Termination Payment for Force Majeure EVEN ..o 99
P O I [ o101 (=3 =TT ] [0 o] oS 99
29.11. Excuse from performance of obligations...........ccocoiiiiiiiniiiiis e 99
29.12. Relief for UnforeSeen EVENTS.........coiiiiiiiiiiiie s 100

ARTICLE 30: COMPENSATION FOR BREACH OF AGREEMENT ..ot 102
30.1. Compensation for default by the CONCESSIONAITE ........ccocvviiiiiiiiieeee s 102



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri Vijaya
Puram through Public Private Partnership - Draft Concession Agreement

30.2. Compensation for default by the AUtNOIILY .........cocooiiiiei e 102
30.3.  Extension of CONCESSION PEIOM .........cccoeiriiiiiiiiiiiiieisee et 102
30.4. Compensation to be iN addition. .........cooviiiiiiii s 103
30.5. Mitigation of COStS aNd dAMAGE .........oveiiiriii s 103
ARTICLE 31: SUSPENSION OF CONCESSIONAIRE'S RIGHTS. ..o 104
31.1. Suspension upon Concessionaire Default ... 104
31.2. Authority to act on behalf of CONCESSIONAITE. ...........coviiiiiiiiie s 104
31.3.  Revocation Of SUSPENSION........ccuiiiiiiice ettt sttt e e e pe e sreens 104
31.4.  Substitution OF CONCESSIONAITE. .......c.veieiieiiiisiesieeie et 105
315, TOIMINALION ... ettt bbb ettt b e bt n e 105
ARTICLE 32: TERMINATION ...ttt et 106
32.1. Termination for Concessionaire Default............ccccooeieiiiiiiiisee s 106
32.2.  Termination for Authority Defaull............ccoooiiiiiiii s 109
32.3.  Termination PayMENL.........c.coiiiiiieii ettt sttt st re e e pe e sreens 109
32.4. Certain limitations on Termination PaymMeNt...........ccoeoieiriiineneie s 111
325, DIBLEA ... .ot 112
32.6. Other rights and obligations of the AUthOFItY .........c.cccvveiiiiiic 112
32.7. SUIVIVAL OF FTGNTS. ... 113
ARTICLE 33: DIVESTMENT OF RIGHTS AND INTEREST .....coooiiiiiieeee e 114
33.1.  Divestment REQUITEIMENTS .......ccuiieiiieeie ettt sttt et s testa et s reess e besre e e e tesneesreenes 114
33.2. INSPECTION @NA CUIE ...ttt bbbttt b e n s 115
33.3. Cooperation and assistance on transfer of Project ... 115
33,4, VESHING CITITICALE ....ecvviiiii ettt s re et s re e e e be e e sbeens 116
33.5.  DIVESIMENT COSS ....uviuiiiitiitiite sttt bbbttt eben s 116
ARTICLE 34: DEFECTS LIABILITY AFTER TERMINATION .....cooiiiiiiiee e 117
34.1. Liability for Defects after Termination.........c.ccccooveviiiiiic i 117
34.2.  Retention OF CONCESSION FEE .......coviiiiiiiiiice e 117
ARTICLE 35: ASSIGNMENT AND CHARGES........ccoo ot 120
35.1. Restrictions on assignment and Charges..........cocvveiiiiic i 120
35.2.  Permitted assignment and ChArgeS. ........ccouiiiirinerieieeee s 120
35.3.  SUBSHITULION AQIEEMENT ......iiiiiiiiie ettt ettt sttt re s e aesre e e e steaneeseeenes 121
35.4.  Assignment DY the AULNOTITY .......ccoiiiiiiiiiie s 121
35.5.  MOrtgage OF PrOJECT ASSEIS ......iiuiiiiiiieiieiisie sttt ettt 121
ARTICLE 36: CHANGE IN LAW ...ttt 123
36.1.  INCrease in COStS - DEIBTEM. .........ccoiiiieiiiii s 123
36.2.  Reduction in COSES - DEIELEA ........cceiieiiiiiiiite s 123



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri Vijaya
Puram through Public Private Partnership - Draft Concession Agreement

36.3.  Protection Of NPV - DEIEted. .........ccooviiiiiiiiiciiiss e 123
36.4. Restriction on cash compensation - Deleted. ... 123
36.5. No claim for payment or reimbursement due to Change in Law. .........cccoocvvivviienvnnienenne 123
ARTICLE 37: LIABILITY AND INDEMNITY ..ottt e 124
37.1.  General INAEMNILY .......cociiiieiiie e sttt sre et e e s e e besre e e e sreenes 124
37.2.  Indemnity Dy the CONCESSIONAITE .......c.ccvriiiiiriiriiie e 124
37.3.  Notice and contest Of CLAIMS. .........cccoveiiiiiiiiiic 125
37.4. Defense OF ClAIMS. ......ciiiiiiiiiei b 125
37.5. N0 conseqUENtial CIAIMS ........cc.oiiiiiiiieie e 127
37.6.  Limitation of Liability........ccoiiiiiiiice e 127
37.7. SUrVIval 0N TerMINAION ......coviiiiiiieei e 127
ARTICLE 38: RIGHTS TO THE SITE .....ooiiiiiiiitt ettt s s 128
38.1.  RIghts 10 the PrOJECE SItB......ciiiiiiieiieiice ettt et e e pe e e ens 128
38.2.  Access rights of the Authority and OtNErS...........cccoiiiiiiiiiiee e 128
38.3.  PrOPEITY TAXES. ... eiiieiteiieeie sttt ettt e R r e r e nrenes 128
38.4.  ReStriction 0N SUD-IETHING .....cviiviiieiiie e e ns 128
ARTICLE 39: DISPUTE RESOLUTION ..ottt sttt 129
39.1.  DiSPULE TESOIULION ...ttt ettt 129
39.2. CONCIHIIALION ...ttt bbb 129
K 1S G T AN o] | 1A T o SRR 129
ARTICLE 40: DISCLOSURE .....coiitiiteit ittt sttt et sttt sttt esbeesnne s 131
40.1. Disclosure of Specified DOCUMENTS..........ccciiiiiiiicie et s 131
40.2. Disclosure of Documents relating to SAfEtY ..o 131
40.3.  Withholding disclosure of Protected DOCUMENES.........ccccueriiierieneiie e e 131
ARTICLE 41: REDRESSAL OF PUBLIC GRIEVANCES ........ccoiiiii e 132
41,1, COMPIAINTS REGISTEN .......eitiitiiiteieeee bbbttt 132
41.2. Redressal Of COMPIAINTS ..........ooiiiiiiiiiii e 132
ARTICLE 42: MISCELLANEOUS ... .ottt 133
42.1.  Governing law and JUrSAICTION. ........ccoiiiiiiiiiieieeeee e 133
42.2. WaIVEr OF IMIMUNILY ....veiiiiiic e te e e e s e e sae e s e s e s eeenreesreenreeas 133
42.3.  Depreciation and INTEIEST .........ciciiier ettt sttt seeere e saeeneenee e 133
42,4,  Delayed PAYIMENTS . ....c.iiiiiiiterteteieieiete sttt ettt bbbt b bbbt e 133
B2.5. WWAIVET ..ottt h et b et bR R ettt R e 134
42.6. Liability for review of Documents and DIaWingsS........ccccerereereriereeneneene e eee e eee e 134
42.7. EXxclusion of implied Warranties ...........ociiiiiiieiiieieisese e 134



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri Vijaya
Puram through Public Private Partnership - Draft Concession Agreement

A2.8. SUIVIVAL ... .ottt sttt ettt r et ne e et eee e eeeaeene e tenneeneenee e 135
N = (1 (=N [ (=T 1T ] SRS 135
42.10. SEVETADIIILY ... 135
4211, NO PAMTNEISNIP. ...ttt 135
R N 11 (o I o U =TSR 136
42.13. SUCCESSOIS QNG BSSIGNS.....veuvirtirrerreseesieieeteste st st sr e e ettt sb et b e et e st bbb s an e nn e 136
A2.14. INOTICES ...ttt bbbt b e s st e bbb e bt bbb et e bt e bt bt b e n e nen e 136
N T I o T U Vo =T PSSR 137
42.16. CONFIABNTIAIITY ....ovvieeeeiiee et 137
B ARSI 111 1 0V OO 138
I T O o TU ] 1 T o= U £ TSP R 138
ARTICLE 43: DEFINITIONS ... .ottt ettt 139
SCHEDULES. ...ttt bbb bbb a bt et e e b e e sbe e st e e et eeenbeenbeenbe e e 158
SCHEDULE A .ottt b e bt s h e st b e e b e e st e e s b e e et et e e e e nneenre e 159
SCHEDULE B ...ttt bbbt bt st sttt et et e be e e nbe e rbe e nbe e e 161
SCHEDULE C ..ottt b e b bbbt e b et e e sbe e be e e nbe e rbeenbe e e 164
SCHEDULE D ...ttt h e bt sttt b e b e e b e et e e be e e e e e neenne e 171
SCHEDULE E ...ttt st bbbt ettt e st e et e e be e e nbeerae e nbe e e 172
SCHEDULE F....ee ettt bt sttt b e b e et e e s b e e b et e nneebeenne e 173
SCHEDULE G ...ttt bttt h e bt sttt b e b e e b e e s b e e bn e e nneenneenne e 176
SCHEDULE H ..ottt st sttt et et et e e sbe e e nbeeneeenbe e e 178
SCHEDULE | ..ottt bttt b et et e e b et be e e nneene e nne e 180
SCHEDULE J ..ottt bt sttt b et e e bt e b e e bn e e b e e neenne e 181
SCHEDULE Koottt ettt st sb e s ettt e et e e st e sbe e ebeeaneeeneeenbe e e 183
SCHEDULE L ..ottt bbbt sttt b e b e be e sb et bn e e e e nbeenne e 187
SCHEDULE M ..ttt h e bttt b e b e be e b e be e nneebeenne e 192
SCHEDULE N ..ottt st sb e e ettt et e e be e be e sbeeebeeeneeeneeenbe e e 207
SCHEDULE Ottt h e ettt b et e et e e b et bn e nneenneenne e 208



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri Vijaya
Puram through Public Private Partnership - Draft Concession Agreement

DRAFT CONCESSION AGREEMENT

10



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri
Vijaya Puram through Public Private Partnership - Draft Concession Agreement

PART I
PRELIMINARY
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CONCESSION AGREEMENT

This CONCESSION AGREEMENT (“Agreement”) is entered into on this 20 at

BETWEEN

1. Andaman & Nicobar Islands integrated Development Corporation Limited (ANIIDCO
Ltd.), represented by the *******xxxl ith jts principal office at Sri Vijaya Puram, Andaman
& Nicobar Islands, India (hereinafter referred to as the “Authority” which expression shall,
unless repugnant to the context or meaning thereof, include its administrators, successors and
permitted assigns) of One Part.

AND

2. , a company incorporated under the provisions of the Companies Act, 2013 having
CIN with its registered office at , India (hereinafter
referred to as the “Concessionaire” which expression shall, unless repugnant to the context or
meaning thereof, include its successors and permitted assigns and substitutes) of the Other Part.

The Authority and the Concessionaire shall collectively be referred to as “Parties” and individually as
a “Party”.

WHEREAS:

(A) Andaman and Nicobar administration is considering private sector participation to supplement
provision of tourism facilities in Andaman & Nicobar Islands for accelerating tourism in the
region. The Authority’s primary objective is to run, manage and administer hotels, catering
establishments and similar tourism infrastructure for promotion of tourism within ANI and
providing tourism facilities and services within the Union Territory of Andaman & Nicobar
Islands. For this purpose, UT administration has empowered the Authority to seek private sector
participation for developing, operating, and maintaining Megapode Hotel Resort on Public Private
Partnership model.

(B) The Authority is the owner of Megapode Hotel Resort comprising land parcel measuring 7.22
Acres situated at Sri Vijaya Puram and intends to appoint private sector developer cum operator
for design, build, finance, operate and transfer (“DBFOT”’) of Megapode Hotel Resort as a Govt.
Certified 5-Star Category sustainable Hotel Resort (“the Project” or “Hotel Resort”) in
accordance with the terms and conditions set forth in this Agreement.

! Name and designation to be inserted.
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(©)

(D)

(E)

(F)

The Authority had accordingly invited proposals under its [Request for Proposal No.
] dated [@] (the “Request for Proposal” or “RFP”) for selection of bidders
for undertaking the redevelopment, operation, and maintenance of the Project on DBFOT basis.
The Selected Bidder/Consortium (mention as applicable) comprising and
(Collectively, the “Consortium”) with as its lead
member (the “Lead Member”) was one of the bidders who had submitted its bid for the Project
(the “Bid”).

Following the evaluation of the bids submitted by the bidders, including that of the Selected
Bidder, the Authority had accepted the Bid. Subsequently, the Authority had issued the letter of
award no. [e] dated [e] (the “Letter of Award” or “LOA”) to the Selected Bidder, inter alia,
requiring it to incorporate a private limited company under the Companies Act (as defined
hereinafter) and execution of this Agreement within [30 (thirty)] days of the date of issue thereof.

The {Selected Bidder/Consortium} has since incorporated the Concessionaire and has requested
the Authority, by its [letter dated ], to accept the Concessionaire
as the entity which shall undertake and perform the obligations and exercise the rights of the
{Selected Bidder/Consortium} including the obligation to enter into this Agreement pursuant to
the LOA. {The Concessionaire has further represented to the effect that it has been promoted by
the Selected Bidder/Consortium for the purposes hereof.}

The Authority, through its [letter dated ], had agreed to the request
of the Selected Bidder, and accordingly intends to enter into this Agreement with the
Concessionaire for execution of the Project on DBFOT basis, subject to and on the terms and
conditions set forth hereinafter.

NOW, THEREFORE, in consideration of the promises and mutual covenants herein contained, the
adequacy of which is hereby acknowledged and confirmed, the terms and conditions of this Agreement
are set out below.
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ARTICLE 1: DEFINITIONS AND INTERPRETATION

1.1. Definitions

The words and expressions beginning with capital letters and defined in this Agreement (including those
in Article 43) shall, unless the context otherwise requires, have the meaning ascribed thereto herein,
and the words and expressions defined in the Schedules and used therein shall have the meaning
ascribed thereto in the Schedules.

1.2. Interpretation

1.2.1. Inthis Agreement, except where the context otherwise requires:

()

(b)

(©)

(d)

(€)

()

(9)

references to any legislation or any provision thereof shall include amendment or
reenactment or consolidation of such legislation or any provision thereof so far as such
amendment or re-enactment or consolidation applies or is capable of applying to any
transaction entered into hereunder;

references to laws of India or Indian law or regulation having the force of law shall include
the laws, acts, ordinances, rules, regulations, bye-laws or notifications which have the
force of law in the territory of India and as from time to time may be amended, modified,
supplemented, extended or re-enacted,

references to a “person” and words denoting a natural person shall be construed as a
reference to any individual, firm, company, corporation, society, trust, government, state
or agency of a state or any association or partnership (whether or not having separate legal
personality) of two or more of the above and shall include successors and assigns;

the table of contents, headings or sub-headings in this Agreement are only for convenience
of reference and shall not be used in, and shall not affect, the construction or interpretation
of this Agreement;

the words “include” and “including” are to be construed without limitation and shall be
deemed to be followed by “without limitation” or “but not limited to” whether or not
they are followed by such phrases;

references to “construction” or “building” include, unless the context otherwise requires,
investigation, design, developing, engineering, procurement, delivery, transportation,
installation, processing, fabrication, testing, commissioning and other activities incidental
to the construction, and “construct” or “build” shall be construed accordingly;

references to “development” include, unless the context otherwise requires, construction,

renovation, refurbishing, augmentation, up-gradation and other activities incidental
thereto, and “develop” shall be construed accordingly;
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(h) any reference to any period of time shall mean a reference to such time according to Indian
Standard Time;

(i) any reference to “hour” shall mean a period of 60 (sixty) minutes commencing either on
the hour or on the half hour of the clock, which by way of illustration means 5.00 (five),
6.00 (six), 7.00 (seven) and so on being hours on the hour of the clock and 5.30 (five thirty),
6.30 (six thirty), 7.30 (seven thirty) and so on being hours on the half hour of the clock;

(j) any reference to day shall mean a reference to a calendar day;

(k) references to a “business day” shall be construed as a reference to a day (other than a
Sunday or a statutory holiday as declared by the Andaman & Nicobar Islands Union
Territory administration on which Banks in Port Bair are generally open for business;

(I) any reference to month shall mean a reference to a calendar month as per the Gregorian
calendar;

(m) references to any date, period or Project Milestone shall mean and include such date, period
or Project Milestone as may be extended pursuant to this Agreement;

(n) any reference to any period commencing ‘from' a specific date or date and 'till' or 'until' a
specific day or date shall include both such days or dates; provided that if the last day of
any period computed under this Agreement is not a business day, then the period shall run
until the end of the next business day;

(o) the words importing singular shall include plural and vice versa;
(p) references to any gender shall include the other and the neutral gender;
(a) “lakh” means a hundred thousand (100,000) and “crore” means ten million (10,000,000);

() “indebtedness” shall be construed so as to include any obligation (whether incurred as
principal or surety) for the payment or repayment of money, whether present or future,
actual or contingent;

(s) save and except as otherwise provided in this Agreement, any reference, at any time, to
any agreement, deed, instrument, licence or document of any description shall be construed
as reference to that agreement, deed, instrument, licence or other document as amended,
varied, supplemented, modified or suspended at the time of such reference; provided that
this Article 1.2.1 (s) shall not operate so as to increase liabilities or obligations of the
Authority hereunder or pursuant hereto in any manner whatsoever;

(t) any agreement, consent, approval, authorisation, notice, communication, information or
report required under or pursuant to this Agreement from or by any Party shall be valid
and effective only if it is in writing under the hand of a duly authorised representative of
such Party in this behalf and not otherwise;
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(u) the Schedules and Recitals to this Agreement form an integral part of this Agreement and
shall be in full force and effect as though they were expressly set out in the body of this
Agreement;

(v) references to Recitals, Articles, Sub-Articles, provisos or Schedules in this Agreement
shall, except where the context otherwise requires, mean references to Recitals, Articles,
Sub-Atrticles, provisos and Schedules of or to this Agreement; reference to an Annexure
shall, subject to anything to the contrary specified therein, be construed as a reference to
an Annexure to the Schedule in which such reference occurs; and reference to a paragraph
shall, subject to anything to the contrary specified therein, be construed as a reference to a
paragraph of the Schedule or Annexure, as the case may be, in which such reference
appears;

(w) the damages payable by either Party to the other of them, as set forth in this Agreement,
whether on per-diem basis or otherwise, are mutually agreed genuine pre-estimate of loss
and damages likely to be suffered and incurred by the Party entitled to receive the same
and are not by way of penalty (the “Damages™); and

(X) time shall be of the essence in the performance of the Parties’ respective obligations. If
any time period specified herein is extended, such extended time shall also be of the
essence.

1.2.2. Unless expressly provided otherwise in this Agreement, any documentation required to be
provided or furnished by the Concessionaire to the Authority shall be provided free of cost and
in 3 (three) copies, and if the Authority is required to return any such documentation with their
comments and/or approval, they shall be entitled to retain 2 (two) copies thereof.

1.2.3. The rule of construction, if any, that a contract should be interpreted against the Party
responsible for the drafting and preparation thereof, shall not apply.

1.2.4.  Any word or expression used in this Agreement shall, unless otherwise defined or construed in
this Agreement, bear its ordinary English meaning and, for these purposes, the General Clauses

Act, 1897 shall not apply.

1.3. Measurements and arithmetic conventions

All measurements and calculations shall be in the metric system and calculations done to 2 (two)
decimal places, with the third digit of 5 (five) or above being rounded up and below 5 (five) being
rounded down.

1.4. Priority of agreements, clauses, and schedules:

(a) This Agreement, and all other agreements and documents forming part of or referred to in
this Agreement are to be taken as mutually explanatory and, unless otherwise expressly
provided elsewhere in this Agreement, the priority of this Agreement and other documents
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and agreements forming part hereof or referred to herein shall, in the event of any conflict
between them, be in the following order:

(i) the Agreement;

(ii) all other agreements and documents forming part hereof or referred to herein;
(iii) the LOA issued to the Selected Bidder;

(iv) written addenda to the Bid;

(v) bid document; and
(vi) the Bid.

(b) Subject to the provisions of Article 1.4 (a), in case of ambiguities or discrepancies within this
Agreement, the following shall apply:

(i) between two or more Articles of this Agreement, the provisions of a specific Article
relevant to the issue under consideration shall prevail over those in other Articles;

(ii) between the Articles of this Agreement and the Schedules, the Articles shall prevail;

(iii) between any two Schedules, the Schedule more relevant to the issue under
consideration shall prevail;

(iv) between the written description on the Drawings and the Specifications and Standards,
the latter shall prevail;

(v) between the dimension scaled from the Drawing and its specific written dimension, the
latter shall prevail; and

(vi) between any value written in numerals and that in words, the latter shall prevail.
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Part 11
THE CONCESSION
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ARTICLE 2: SCOPE OF THE PROJECT
2.1. The scope of the Project during the Concession Period shall mean and include the following (the
“Scope of the Project”):

(a) to design, build, finance, and construct the Project on the Project Site set forth in Schedule
A, in accordance with the provisions of this Agreement;

(b) to develop the Project as specified in Schedule B, in conformity with the Specifications and
Standards set forth in Schedule C;

(c) to operate and maintain the Project in accordance with the provisions of this Agreement;
(d) to provide Ancillary Facilities in accordance with the provisions of this Agreement;

(e) to transfer the Project to the Authority upon Termination in accordance with the provisions
of this Agreement; and

(f) to perform and fulfil all other obligations of the Concessionaire in accordance with the
provisions of this Agreement and matters incidental thereto or necessary for the

performance of any or all of the obligations of the Concessionaire under this Agreement.

2.2. Deleted
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ARTICLE 3: GRANT OF CONCESSION

3.1. The Concession

3.1.1.

3.1.2.

Subject to and in accordance with the provisions of this Agreement, Applicable Laws and
Applicable Permits, the Authority, awards to the Concessionaire the concession set forth herein
including exclusive right, license and authority to construct, operate and maintain the Project
and provide Hospitality Services (the “Concession”), for the Concession Period, and the
Concessionaire hereby accepts the Concession and agrees to implement the Project subject to
and in accordance with the terms and conditions set forth in this Agreement.

Subject to and in accordance with the provisions of this Agreement, the Concession hereby
granted shall oblige or entitle (as the case may be) the Concessionaire to:

()

(b)

(©)

(d)

(€)

()

(9)

(h)

)

the Right of Way, access and leave and license rights to use the Project Site for the
purpose of developing the Project, to the extent conferred by the provisions of this
Agreement;

design, finance, construct the Project during the Construction Period;

achieve Project COD in accordance with the provisions of Clause 15.1 and subsequently,
manage, operate, and maintain the Hotel Resort, Ancillary Facilities and Project
Infrastructure throughout the Concession Period;

provide Hospitality Services in accordance with the standards and terms set out in this
Agreement, Applicable Laws, Applicable Permits and Good Industry Practice;

demand, collect and appropriate Revenue from the Users for using the Hotel Resort and
availing of the Hospitality Services in accordance with this Agreement;

pay Concession Fee to the Authority in accordance with the provisions of Article 24;

perform and fulfil all the obligations of the Concessionaire under and in accordance with
this Agreement;

bear and pay all costs, expenses, and charges in connection with or incidental to the
performance of the obligations of the Concessionaire under this Agreement;

appoint Contractors, sub-contractors, agents, advisors, and consultants to carry out its
obligations under this Agreement in accordance with its terms;

upon Termination of the Concession Period, transfer the Project to the Authority in
accordance with the terms of this Agreement;
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(k) neither assign, transfer or sub-let or create any lien or Encumbrance on this Agreement, or
the Concession hereby granted or on the whole or any part of the Project Site, nor sell,
transfer, exchange, lease or part possession thereof;

(I) setall standards and frame and apply all internal policies, guidelines and procedures as
may be appropriate for safety, security, development, management, operation or
maintenance of the Project and the Project Site, subject only to the terms of this
Agreement and in accordance with Applicable Permits, Applicable Laws and Good
Industry Practice;

(m) exercise such other rights as the Authority may determine as being necessary for the
purposes incidental and necessary to implement, manage, operate, and maintain the
Project; and

(n) do all things incidental or related thereto or which the Concessionaire considers desirable
and appropriate to be carried out in connection therewith during the Concession Period.

3.1.3. Subject to and in accordance with the provisions of this Agreement, Applicable Laws and
Applicable Permits, this Agreement shall, from the Appointed Date, entitle the Concessionaire
to undertake designing, construction, finance, development, operation and maintenance of the
additional facilities as provided in Schedule B and that may be approved and/or notified, in
writing, by the Authority from time to time during the Concession Period as part of the Project
(the “Ancillary Facilities”). Provided, however, that the Concessionaire shall not, in any event,
commence the operation and/or use of the Ancillary Facilities prior to the Project COD.

3.2.Concession Period

(a) Subject to early termination of this Agreement in accordance with its terms, the term of this
Agreement is 50 (Fifty) years from the Appointed Date (the “Concession Period”).

(b) The Authority shall, at any time prior to the date of expiry of the Concession Period, have the
right to grant concession with respect to the Project for a period which it may determine its sole
discretion, after the expiry of the Concession Period, through international competitive bidding
amongst developers other than the Authority and any undertaking owned by it. The Authority
further agrees that the Concessionaire shall have the right to participate in such competitive
bidding and make its offer in accordance with the terms thereof.

(c) Deleted
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ARTICLE 4: CONDITIONS PRECEDENT

4.1. Conditions Precedent

41.1.

41.2.

4.1.3.

Save and except as expressly provided in Articles 4, 7, 8, 9, 10, 11, 16, 23, 26, 29, 35, 36, 38,
41, 42, 43 and any related Schedules or unless the context otherwise requires, the respective
rights and obligations of the Parties under this Agreement shall be subject to the satisfaction in
full of the conditions precedent specified in this Clause 4.1 (the “Conditions Precedent”).
Provided, however, that a Party may grant waiver from satisfaction of any Condition Precedent
by the other Party in accordance with the provisions of Clauses 4.1.2 or 4.1.3, as the case may
be, and to the extent of such waiver, that Condition Precedent shall be deemed to be fulfilled
for the purposes of this Clause 4.1.1.

The Concessionaire may, upon providing the Performance Security to the Authority in
accordance with Article 9 and at any time after 15 (fifteen) days from the Execution Date or on
an earlier day acceptable to the Authority, by notice require the Authority to satisfy any or all
of the Conditions Precedent set forth in this Clause 4.1.2 within a period of 90 (ninety) days of
receipt of the notice, or such longer period not exceeding 180 (one hundred and eighty) days as
may be specified therein, and the Conditions Precedent required to be satisfied by the Authority
shall be deemed to have been fulfilled when the Authority shall have:

(a) procured for the Concessionaire the Right of Way to the Project Site in accordance with
Acrticle 10;

(b) assisted in procuring all Applicable Permits as provided in Schedule E and
(c) procured in-principal CRZ approval for the Project.

Provided, that upon request in writing by the Authority, the Concessionaire may, in its
discretion, waive the Conditions Precedent set forth in this Clause 4.1.2.

The Conditions Precedent required to be satisfied by the Concessionaire within a period of 180
(one hundred and eighty) days from the Execution Date shall be deemed to have been fulfilled
when the Concessionaire shall have:

(a) provided the Performance Security to the Authority pursuant to Article 9;

(b) executed and procured execution of the Project Account Agreement and opened and
operationalised the Project Account in accordance with Article 26;

(c) execute and procure execution of the Substitution Agreement;
(d) procured all Applicable Permits specified in Schedule E unconditionally or if subject to
conditions, then all such conditions required to be fulfilled under such Applicable Permits,

have been fulfilled as on date the Concessionaire claims satisfaction of all the Conditions
Precedent under this Agreement;
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4.1.4.

4.1.5.

4.1.6.

(e) delivered to the Authority {from the Consortium Members, their respective} confirmation,
in original, of the correctness of their representations and warranties set forth in Sub-
Article (1), (m) and (n) of Clause 7.1;

(f) delivered to the Authority a legal opinion from the legal counsel of the Concessionaire
with respect to the authority of the Concessionaire to enter into this Agreement and the
enforceability of the provisions thereof;

(9) delivered to the Authority the copies (certified as true copies by an authorised officer of
the Concessionaire) of the constitutional documents of the Concessionaire;

(h) executed the Financing Agreements and delivered to the Authority 3 (three) true copies
thereof, duly attested by a director of the Concessionaire;

(i) delivered to the Authority 3 (three) true copies of the Financial Package and the Financial
Model, duly attested by a director of the Concessionaire, along with copies of the Financial
Model in an editable version either in MS Excel version or any substitute thereof, which
is acceptable to the Senior Lenders;

(j) delivered to the Authority copies (certified as true copies by a director of the
Concessionaire) of all resolutions adopted by the board of directors of the Concessionaire
authorising the execution, delivery and performance by the Concessionaire of the
Agreement; and

(k) provided proof of its shareholding pattern, evidenced by certificates from the authorised
signatory of the Concessionaire,

Provided that upon request in writing by the Concessionaire, the Authority may, in its
discretion, waive any of the Conditions Precedent set forth in this Clause 4.1.3.

Each Party shall make all reasonable endeavors to satisfy the Conditions Precedent within the
time stipulated and shall provide the other Party with such reasonable cooperation as may be
required to assist that Party in satisfying the Conditions Precedent for which that Party is
responsible.

The Parties shall notify each other in writing at least once 1 (one) month on the progress made
in satisfying the Conditions Precedent. Each Party shall promptly inform the other Party when
any Condition Precedent for which it is responsible has been satisfied.

The Concessionaire shall, upon satisfaction or waiver, as the case may be, of all the Conditions
Precedent, notify the Authority of the occurrence of the Appointed Date.

4.2. Damages for delay by the Authority

In the event that: (i) the Authority does not procure fulfilment or waiver of the Condition Precedent
set forth in Clause 4.1.2 within the period specified in respect thereof; and (ii) the delay has not
occurred as a result of breach of this Agreement by the Concessionaire or due to Force Majeure
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4.3.

Event, the Authority shall pay Damages to the Concessionaire of an amount calculated at the rate
of 0.1% (zero point one per cent) of the Performance Security for each day’s delay until the
fulfilment of such Conditions Precedent, subject to a maximum amount equal to the Bid Security.

Damages for delay by the Concessionaire

In the event that: (i) the Concessionaire does not procure fulfilment or waiver of any or all of the
Conditions Precedent set forth in Clause 4.1.3 within the period specified in that Clause; and (ii)
the delay has not occurred as a result of breach of this Agreement by the Authority or due to Force
Majeure Event, the Concessionaire shall pay Damages to the Authority of an amount calculated at
the rate of 0.3% (zero point three per cent) of the Performance Security for each day’s delay until
the fulfilment or waiver of such Conditions Precedent, up to the maximum amount equal to the Bid
Security and upon reaching such maximum amount, the Authority may, in its sole discretion and
subject to the provisions of Clause 9.2, terminate the Agreement. Provided that in the event of delay
by the Authority in procuring fulfilment of the Conditions Precedent specified in Clause 4.1.2, no
Damages shall be due and payable by the Concessionaire under this Clause 4.3 until the date on
which the Authority shall have procured fulfilment of the Conditions Precedent specified in Clause
4.1.2.

4.4. Commencement of the Concession Period

The date on which Financial Close is achieved and all the Conditions Precedent specified in Clause
4.1, are satisfied, or waived, as the case may be, shall be the Appointed Date which shall be the
date of the commencement of the Concession Period. For avoidance of doubt, the Parties agree that
the Concessionaire may, upon occurrence of the Appointed Date hereunder, by notice convey the
particulars thereof to the Authority, and shall thereupon be entitled to commence development of
the Project in accordance with the terms of this Agreement.

4.5. Termination upon delay

Without prejudice to the provisions of Clauses 4.2 and 4.3, and subject to the provisions of Clause
9.2, the Parties expressly agree that in the event the Appointed Date does not occur, for any reason
whatsoever, within a period of 180 (one hundred and eighty) days from the Execution Date or the
extended period provided in accordance with this Agreement, then all rights, privileges, claims and
entitlements of the Concessionaire under or arising out of this Agreement shall be deemed to have
been waived by, and to have ceased with the concurrence of the Concessionaire and the Agreement
may be terminated by the non-defaulting Party. Provided, however, that in the event the delay in
occurrence of the Appointed Date is for reasons attributable to the Concessionaire, the Performance
Security, or the Bid Security, as the case may be, of the Concessionaire shall be encashed and
appropriated by the Authority as Damages thereof.
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ARTICLE 5: OBLIGATIONS OF THE CONCESSIONAIRE

5.1. General Obligations of the Concessionaire

(@)

(b)

(©)

(d)

(€)

()

(9)

(h)

Subject to and on the terms and conditions of this Agreement, the Concessionaire shall, at its
own cost and expense, implement the Project, procure finance for and undertake the design,
development, engineering, procurement, equipping, operation and maintenance of the Project
and observe, fulfil, comply with and perform all its obligations set out in this Agreement or
arising hereunder.

The Concessionaire shall arrange for and procure, at its own cost and risk, all infrastructure
facilities and utilities for the construction, development, operation, and maintenance of the
Project, including procuring connection for and supply of electricity, water, gas and other
utilities as may be necessary or required for the operation of the Project. The Concessionaire
shall obtain all Applicable Permits and comply with the conditions thereunder for the
procurement and use of such infrastructure facilities and utilities.

During the Concession Period, the Concessionaire shall obtain from the relevant Government
Instrumentalities, the Applicable Permits (including but not limiting to Approvals, Licenses,
Approvals, Clearances, No Objection Certificates, CRZ Notifications, etc. as applicable) and
keep in force and comply with the conditions of all such Applicable Permits (including
Approvals, Licenses, Approvals, Clearances, No Objection Certificates, CRZ Notifications,
etc. as applicable) for the development, operation and maintenance of the Project and upon
Termination and the transfer of the Project to the Authority.

The Concessionaire shall comply with all Applicable Laws and conditions of all Applicable
Permits (including keeping them valid and in force as required) while performing its
obligations under this Agreement. Further, the Concessionaire shall ensure and procure that its
Contractors, if any, comply with all Applicable Permits and Applicable Laws during their
performance of any of the Concessionaire's obligations under this Agreement.

Subject to the provisions of Clauses 5.1(a) and (b), the Concessionaire shall and shall procure
that its Contractors, if any, shall discharge its obligations in accordance with Good Industry
Practice and as a reasonable and prudent person.

The Concessionaire shall pay the Concession Fee to the Authority in accordance with Article
24,

Concessionaire shall provide preferential reservation of Key(s) on a best offer basis for use of
Authority or any other person nominated by Authority from Project COD till Termination, in
accordance with Article 24.

The Concessionaire shall, at its own cost and expense, in addition to and not in derogation of
its obligations elsewhere set out in this Agreement:
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(i)

(i)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

)

(xi)

(xii)

procure, as required, the appropriate proprietary rights, licences, agreements and
permissions for materials, methods, processes and systems used or incorporated into
the Project;

perform and fulfil its obligations under the Financing Agreements;

make reasonable efforts to maintain harmony and good industrial relations among the
personnel employed by it or its Contractors in connection with the performance of its
obligations under this Agreement;

not do or omit to do any act, deed or thing which may in any manner violates any
provision of this Agreement;

Adhere to Good Industry Practices for ensuring good quality of User experience and
ensure Users are treated with due courtesy and consideration and provided with ready
access to services and information;

ensure employment of the local population during the Concession Period in accordance
with Clause 5.17;

procure registration and 5 Star Certification from the Department of Tourism,
Government of India;

always act in a manner consistent with the provisions of this Agreement and not cause
or fail to do any act, deed or thing, whether intentionally or otherwise, which may in
any manner violate any of the provisions of this Agreement or Applicable Laws and
Applicable Permits;

procure that all equipment and facilities comprising the Project are developed,
operated, and maintained in accordance with the Specifications and Standards,
Maintenance Requirements, Safety Requirements and Good Industry Practice;

support, cooperate with and facilitate the Authority in the implementation and
operation of the Project in accordance with the provisions of this Agreement;

transfer the Project Assets to the Authority upon Termination in accordance with the
provisions of this Agreement; and

undertake the design and Development Works in accordance with the international
guidelines including Green Rating for Integrated Habitat Assessment
(GRIHA)/Leadership in Energy and Environmental Design (LEED)/Green Globe as
provided in Schedule C.
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5.2.Obligations relating to Project Agreements

521

5.2.2

5.2.3

524

5.25

It is expressly agreed that the Concessionaire shall, at all times, be responsible and liable for
all its obligations under this Agreement. Notwithstanding anything contained in the Project
Agreements or any other agreement, and no default under any Project Agreement or any other
agreement shall excuse the Concessionaire from its obligations or liability hereunder.

Before finalisation, the Concessionaire shall submit to the Authority the drafts of all Project
Agreements and the operation and maintenance contract (if any) or any amendments or
replacements thereto for its review and comments, and the Authority shall have the right but
not the obligation to undertake such review and provide its comments and observations, if any,
to the Concessionaire. Concessionaire shall appropriately consider all such comments/
observations. Within 7 (seven) days of execution of any Project Agreement or amendment
thereto, the Concessionaire shall submit to the Authority a true copy thereof, duly attested by a
Director of the Concessionaire, for its record. For avoidance of doubt, it is agreed that the
review and comments/ observations by the Authority on any Project Agreement or failure or
omission of the Authority to review and/ or comment hereunder shall not be construed or
deemed as acceptance of any such agreement or document by the Authority. No review and/or
observation of the Authority and/or its failure to review and/or convey its observations on any
document shall relieve the Concessionaire of its obligations and/or liabilities under this
Agreement in any manner whatsoever nor shall the Authority be liable for the same in any
manner whatsoever.

The Concessionaire shall not make any addition, replacement or amendments to any of the
Financing Agreements without the prior written consent of the Authority if such addition,
replacement or amendment has, or may have, the effect of imposing or increasing any financial
liability or obligation on the Authority, and in the event that any replacement or amendment is
made without such consent, the Concessionaire shall not enforce such replacement or
amendment nor permit enforcement thereof against the Authority. For avoidance of doubt, the
Authority acknowledges and agrees that it shall not unreasonably withhold its consent for
restructuring or rescheduling of the debt of the Concessionaire.

Notwithstanding anything to the contrary contained in this Agreement, the Concessionaire shall
not sub-lease, sub-license, assign or in any manner create an Encumbrance on any of the Project
Assets as the case may be, without prior written approval of the Authority, which approval the
Authority may, in its discretion, deny if such sub-lease, sub-license, assignment or
Encumbrance has or may have a Material Adverse Effect on the rights and obligations of the
Authority under this Agreement or Applicable Laws.

The Concessionaire shall procure that each of the Project Agreements contains provisions that
entitle the Authority to step into such agreement, in its sole discretion, in substitution of the
Concessionaire in the event of Termination or Suspension (the “Covenant”). For the
avoidance of doubt, it is expressly agreed that in the event the Authority does not exercise such
rights of substitution within a period not exceeding 90 (ninety) days from the Transfer Date,
the Project Agreements shall be deemed to cease to be in force and effect on the Transfer Date
without any liability whatsoever on the Authority and the Covenant shall expressly provide for
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5.2.6

such eventuality. The Concessionaire expressly agrees to include the Covenant in all its Project
Agreements and undertakes that it shall, in respect of each of the Project Agreements, procure
and deliver to the Authority an acknowledgment and undertaking, in a form acceptable to the
Authority, from the counter party(ies) of each of the Project Agreements, where such counter
party(ies) shall acknowledge and accept the Covenant and undertake to be bound by the same
and not to seek any relief or remedy whatsoever from the Authority in the event of Termination
or Suspension.

Notwithstanding anything to the contrary contained in this Agreement, the Concessionaire
agrees and acknowledges that selection or replacement of the Contractor and execution of the
Project Agreement shall be subject to the prior approval of the Authority from national security
and public interest perspective, the decision of the Authority in this behalf being final,
conclusive and binding on the Concessionaire and undertake that it shall not give effect to any
such selection or contract without prior approval of the Authority. For avoidance of doubt, it is
expressly agreed that approval of the Authority hereunder shall be limited to national security
and public interest perspective, and the Authority shall endeavour to convey its decision thereon
expeditiously. It is also agreed that the Authority shall not be liable in any manner on account
of grant or otherwise of such approval and that such approval or denial thereof shall not in any
manner absolve the Concessionaire or its Contractors from any liability or obligation under this
Agreement.

5.3. Obligations relating to Change in Ownership

(@) The Concessionaire shall not undertake or permit any Change in Ownership except with the

prior written approval of the Authority.

(b) Notwithstanding anything to the contrary contained in this Agreement, the Concessionaire

agrees and acknowledges that during the Concession Period:

(i) all acquisitions of Equity by an acquirer, either by himself or with any person acting
in concert, directly or indirectly, including by transfer of the direct or indirect legal
or beneficial ownership or control of any Equity, in aggregate 25% (twenty-five per
cent) or more of the total Equity of the Concessionaire; or

(ii) acquisition of any control directly or indirectly of the Board of Directors of the
Concessionaire by any person either by himself or together with any person or
persons acting in concert with him,

shall constitute a “Change in Ownership” requiring prior approval of the Authority from
national security and public interest perspective, the decision of the Authority in this
regard being final, conclusive, and binding on the Concessionaire, and undertakes that it
shall not give effect to any such acquisition of equity or control of the Board of Directors
of the Concessionaire without such prior approval of the Authority. For avoidance of
doubt, it is expressly agreed that approval of the Authority hereunder shall be limited to
national security and public interest perspective, and the Authority shall endeavour to
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convey its decision thereon expeditiously. It is also agreed that the Authority shall not be
liable in any manner on account of grant or otherwise of such approval and that such
approval or denial thereof shall not in any manner absolve the Concessionaire from any
liability or obligation under this Agreement.

For the purposes of this Clause 5.3(b):

(i)

(ii)

(iii)

the expression acquirer, control and person acting in concert shall have the
meaning ascribed thereto in the Securities and Exchange Board of India
(Substantial Acquisition of Shares and Takeover) Regulations, 2011 or any
statutory re-enactment thereof as in force as on the date of acquisition of Equity,
or the control of the board of directors, as the case may be, of the
Concessionaire;

the indirect transfer or control of legal or beneficial ownership of Equity shall
mean transfer of the direct or indirect beneficial ownership or control of any
company or companies whether in India or abroad which results in the acquirer
acquiring control over the shares or voting rights of the shares of the
Concessionaire; and

power to appoint, whether by contract or by virtue of control or acquisition of
shares of any company holding directly or through one or more companies,
whether situated in India or abroad, the Equity of the Concessionaire, not less
than half of the directors on the Board of Directors of the Concessionaire or of
any company, directly or indirectly whether situate in India or abroad, having
ultimate control of not less than 25% (twenty five one per cent) of the Equity of
the Concessionaire, shall constitute acquisition of control, directly or indirectly,
of the board of directors of the Concessionaire.

5.4.Obligations relating to management of the Concessionaire.

The Concessionaire shall not, without the prior written approval of the Authority, undertake or cause
to be undertaken, any action for all or any of the following or any matter incidental or consequential

thereto:

(@)
(b)
(©)
(d)
(€)

to alter or add to the provisions of the memorandum of association;

to alter or add to the Articles of Association;

to change the name of the Concessionaire;

to reduce the share capital;

to commence any new lines of business;
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()] to consent to a director or his or her relative or partner or firm or private company
holding an office or place of profit, except that of managing director, manager, banker,
or trustee for debenture-holders of the Concessionaire;

(9) to make inter-corporate-loans and investments or guarantee or security (except where
such security or payment is to be made to the Authority) to be given, if the aggregate
amount thereof, exceeds the limit of 30% (thirty per cent) of the Concessionaire’s paid-
up share capital;

(h) to apply for corporate insolvency proceedings under the Insolvency and Bankruptcy

Code, 2016;
(M for various other matters pertaining to the winding up of the Concessionaire; and
() any other matter which is required by the Companies Act to be passed by a special

resolution of the shareholders of the Concessionaire.
(K) to replace or terminate definitive agreement executed with O&M Member,

() to change in Hotel Resort name.

5.5. Obligations relating to employment of foreign nationals.

The Concessionaire acknowledges, agrees, and undertakes that employment of foreign personnel by the
Concessionaire and/or its Contractors and their sub-contractors shall be in accordance with Applicable
Laws and subject to grant of Applicable Permits, including employment or residential visas and work
permits. The Concessionaire shall obtain such Applicable Permits at its own cost and expense.
Notwithstanding anything to the contrary contained in this Agreement, refusal of or inability to obtain
any such permit or approval by the Concessionaire or any of its Contractors or sub-contractors shall not
constitute a Force Majeure Event or allow any extension of time to the Concessionaire for performance
of its obligations under this Agreement and shall not in any manner excuse the Concessionaire from the
performance and discharge of its obligations and liabilities under this Agreement.

5.6. Obligations relating to employment of trained personnel.

The Concessionaire shall ensure that the personnel engaged by it or by its Contractors in the
performance of its obligations under this Agreement are duly qualified and at all times, properly trained,
and adequately skilled as per Good Industry Practice for their respective functions.

5.7.Obligations relating to medical aid.

For providing aid and assistance in medical emergencies relating to the Hotel Resort and the Ancillary
Facilities and Project Infrastructure, the Concessionaire shall set up and operate a medical aid post (the
“Medical Aid Post”) equipped to render first aid and to assist in accessing Emergency medical aid
from hospitals in vicinity.
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5.8. Obligations relating to aesthetic quality of the Hotel Resort

The Concessionaire shall maintain a high standard in the appearance and aesthetic quality of the Hotel
Resort as per 5-star or 5-star equivalent Hotel, meeting certification standards for 5 Star/ 5 Star
Equivalent Hotel or above category Hotel, as prescribed by Ministry of Tourism, Government of India.
The Concessionaire shall mandatorily ensure inclusion of vernacular design elements, inclusive
universal design standards and environmentally sustainable designs in Hotel Resort and ensure
integration with the character of the surrounding landscape through both appropriate design and
sensitive management of all visible elements.

5.9. Sole purpose of the Concessionaire

The Concessionaire shall not, except with the prior written consent of the Authority, be or become
directly or indirectly engaged, concerned, or interested in any business other than the business incidental
or consequential to the provisions of this Agreement or any similar business related to eco-tourism
Hotel Resort and hospitality services.

5.10. Branding of Hotel Resort

The Concessionaire shall mandatorily ensure the name of Hotel Resort includes the words ‘Megapode’
and may, in its discretion, name or brand the Hotel Resort or any part thereof in accordance with the
Applicable Laws and Applicable Permits.

5.11. Facilities for physically challenged and elderly persons

The Concessionaire shall, in conformity with the guidelines issued from time to time by the Ministry
of Social Justice and Empowerment, GOI or a substitute thereof and any policy issued by the concerned
UT Administration, procure a barrier free environment for the physically or visually challenged and for
elderly persons using the Hotel Resort.

5.12. EHS Standards and L&FS Standards

5.12.1. The Concessionaire shall at all times and throughout the Concession Period (designing,
redevelopment, construction, operation and maintenance) comply with Applicable Laws
including the relevant Environmental, Health and Safety (the “EHS”) rules and regulations and
life and fire safety Standards (the “L&FS Standards”).

5.12.2. The Concessionaire shall prepare and comply with the performance standards, including an
environmental and sustainability plan stating how the Concessionaire intends to manage and
mitigate risks in relation to EHS. Such performance standards shall take into consideration the
principles set out in:

(a) National EHS regulations (http://www.moef.nic.in/ and others);
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(b) Real Estate (Regulation and Development) Act, 2016;

(c) National Building Code of India published by BIS (http://www.bis.org.in/) and other
statutory BIS standards applicable to projects of similar nature; and

(d) L&FS Standards

(e) Any other relevant standards to comply with Good Industry Practices

5.13. Obligations relating to Taxes.

The Concessionaire shall pay, at all times during the subsistence of this Agreement, all Taxes, fees,
levies, duties, cesses and all other statutory charges payable in respect of the Hotel Resort and Ancillary
Facilities and Project Infrastructure. Provided, however, that all payments made by the Concessionaire
with respect to GST levied on or in respect of any services provided by the Concessionaire to the
Authority for and in respect of the Hotel Resort and the Ancillary Facilities and Project Infrastructure
shall be paid by the Authority upon receipt of particulars thereof.

5.14. Obligations relating to Hotel Resort

(&) The Concessionaire shall at all times operate the Hotel Resort in accordance with the
Applicable Laws, Applicable Permits, Good Industry Practice and the provisions of this
Agreement.

(b) The Concessionaire shall use the Project Site only for the development, operation and
maintenance of the Hotel Resort, Ancillary Facilities and Project Infrastructure and any use
thereof in violation of Applicable Laws or this Agreement shall constitute a
Concessionaire’s Event of Default.

(c) The Concessionaire shall use the open area reserved for parking for free parking of vehicles
of the Users and shall not use such area for any paid parking.

(d) The Concessionaire shall complete the construction of the Hotel Resort to achieve Project
COD in accordance with the provisions of Article 15.

(e) The Concessionaire shall employ trained personnel for providing Hospitality Services as
per Good Industry Practices.
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5.15. Website of the Hotel Resort

The Concessionaire shall also commission, operate and maintain a comprehensive website exclusively
for the Hotel Resort (the “Hotel Resort Website”). The following information shall be provided on the
website and updated on a real-time basis, among others:

(@) availability of the number of Keys in each category;
(b) Hospitality Services available at the Hotel Resort;
(c) tariff for the Keys of each category;

(d) availability of conference hall, meeting rooms and related MICE facilities commissioned
and operated for hosting events and the procedure to book them;

(e) facility for providing feedback, registering complaints etc;
(f) address and contact information with email id and contact number; and

(j) information for tourists and activities.

5.16. Obligations relating to information.

5.16.1. Without prejudice to the provisions of Applicable Laws, Applicable Permits and this
Agreement, upon receiving a notice from the Authority for any information that it may
reasonably require or that it considers may be necessary to enable it to perform any of its
functions, the Concessionaire shall provide such information to the Authority forthwith and in
the manner and form required by the Authority.

5.16.2. After receiving a notice from the Authority for reasoned comments on the accuracy and text of
any information relating to the Concessionaire’s activities under or pursuant to this Agreement
which the Authority proposes to publish, the Concessionaire shall provide such comments to
the Authority in the manner and form required by the Authority.

5.17. Obligations relating to employment of locals.

The Concessionaire shall make necessary efforts to employ locals to the extent possible by providing
necessary skill training.

5.18. Obligations relating to other charges.

The Concessionaire shall make timely payments for all utility services in respect of the Project Site,
including but not limiting to water, sewage, electricity, telecommunication, internet, and cable charges
etc.
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ARTICLE 6: OBLIGATIONS OF THE AUTHORITY

6.1. General Obligations of the Authority

(&) The Authority shall, at its own cost and expense, undertake, comply with, and perform all its
obligations set out in this Agreement.

(b) Subject to and in accordance with the provisions of this Agreement and Applicable Laws, the
Authority agrees to provide support to the Concessionaire and undertakes to observe, comply
with, and perform the following:

(i)

(i)

(iif)

(iv)

v)

(vi)

upon written request from the Concessionaire, and subject to the Concessionaire
complying with Applicable Laws, provide reasonable support and assistance to
the Concessionaire in procuring Applicable Permits required from any
Government Instrumentality for development, implementation, and operation of
the Project, subject to the Concessionaire submitting its applications complete in
all respect in a timely manner. The Authority agrees and undertakes that it shall
not unreasonably delay or withhold provision of any such reasonable support or
assistance to the Concessionaire;

upon written request from the Concessionaire, provide reasonable assistance to the
Concessionaire in obtaining access to all necessary infrastructure facilities and
utilities, including water and electricity at rates and on terms no less favourable to
the Concessionaire than those generally available to commercial customers
receiving substantially equivalent services;

transfer the Project Site on leave and license basis, free from Encumbrance and
without any human resource to the Concessionaire and ensure that no barriers are
erected or placed on or about the Project Site and/or Hotel Resort, Ancillary
Facilities and Project Infrastructure by any Government Instrumentality or persons
claiming through or under any Government Instrumentality, except for reasons of
Safety Requirements, Emergency, national security, or law and order;

not do or omit to do any act, deed or thing which may in any manner violate the
provisions of this Agreement;

support, cooperate with and facilitate the Concessionaire in the implementation
and operation of the Project in accordance with the provisions of this Agreement;

upon written request from the Concessionaire, execute the Substitution
Agreement; and
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(vii) upon written request from the Concessionaire and subject to the provisions of
Clause 5.5, provide reasonable assistance to the Concessionaire at the
Concessionaire’s cost and expense and any expatriate personnel of the
Concessionaire or its Contractors to obtain applicable visas and work permits for
the purposes of discharge by the Concessionaire or its Contractors their obligations
under this Agreement and the Project Agreements. No such assistance or lack
thereof by the Authority shall absolve the Concessionaire of its obligations under
this Agreement or amount to Force Majeure under this Agreement

(viii) make the Project Site available to the Concessionaire on as-is-where-is basis with
no liabilities pertaining to the period before the Appointed Date. Further, all
existing employees (permanent, contractual, or otherwise) of the Megapode Resort
or Authority deployed on the Project Site shall remain the sole responsibility of
the Authority and the Concessionaire shall have no obligation, in any capacity, to
employ or retain any of such employees.

Notwithstanding anything in this Article, the Authority shall not be required to provide any
financial support or financial assistance to the Concessionaire.

6.2. Obligations relating to refinancing.

Without prejudice to any rights or remedies of the Authority under this Agreement or otherwise, upon
request made by the Concessionaire to this effect, the Authority shall, in conformity with any
regulations or guidelines that may be notified by the Government Instrumentality, permit and enable
the Concessionaire to secure refinancing, in whole or in part, of the Debt Due on such terms as may be
agreed upon between the Concessionaire and the entity providing such refinancing.

Provided, however, that the refinancing hereunder shall always be subject to the prior consent of the
Authority and subject to the condition that the refinancing shall not result in any Encumbrance on the
Project Site, which consent shall not be unreasonably withheld. For avoidance of doubt, the tenure of
debt refinanced hereunder may be determined mutually between the Senior Lenders and the
Concessionaire, but the repayment thereof shall be completed by no later than 1 (one) year prior to the
expiry of the Concession Period.
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ARTICLE 7: REPRESENTATIONS, WARRANTIES AND UNDERTAKINGS

7.1. Representations, warranties, and undertakings of the Concessionaire

The Concessionaire represents, warrants, and undertakes to the Authority that:

(@)

(b)

(©)

(d)

(€)

()

(9)

(h)

(i)

it is duly organised and validly existing under the laws of India, and hereby expressly and
irrevocably waives any immunity in any jurisdiction in respect of this Agreement or matters
arising thereunder including any obligation, liability, or responsibility hereunder;

it has full power and authority to execute and perform its obligations under this Agreement and
to carry out the transactions contemplated hereby;

it has duly executed O&M Agreement for a period of 5 (five) years from COD, with an entity
having the requisite branding, operations and maintenance experience, relating to the
performance of O&M obligations in accordance with the provisions of the Concession
Agreement*™*;

** the text in (c) above to be replaced with DELETED in case there is no O&M Member**

it has taken all necessary corporate and other actions under Applicable Laws to authorise the
execution and delivery of this Agreement and to validly exercise its rights and perform its
obligations under this Agreement;

it has the financial standing and capacity to undertake the Project in accordance with the terms
of this Agreement;

this Agreement constitutes its legal, valid, and binding obligation, enforceable against it in
accordance with the terms hereof, and its obligations under this Agreement shall be legally
valid, binding and enforceable obligations against it in accordance with the terms hereof;

it is subject to the laws of India, and hereby expressly and irrevocably waives any immunity in
any jurisdiction in respect of this Agreement or matters arising thereunder including any
obligation, liability, or responsibility hereunder;

the information furnished in the Bid and as updated on or before the Execution Date is true and
accurate in all respects as on the Execution Date;

the execution, delivery and performance of this Agreement shall not conflict with, result in the
breach of, constitute a default under, or accelerate performance required by any of the terms of
its memorandum and Articles of Association or any Applicable Laws or any covenant, contract,
agreement, arrangement, understanding, decree or order to which it is a party or by which it or
any of its properties or assets is bound or affected:;
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)

(k)

(1

(m)

(n)

(0)

(P)

there are no actions, suits, proceedings, or investigations pending or, to its knowledge,
threatened against it at law or in equity before any court or before any other judicial, quasi-
judicial, Government Instrumentality or other authority, the outcome of which may result in the
breach of this Agreement or which individually or in the aggregate may result in any material
impairment of its ability to perform any of its obligations under this Agreement;

it has no knowledge of any violation or default with respect to any order, writ, injunction or
decree of any court or any legally binding order of any Government Instrumentality which may
result in any Material Adverse Effect on its ability to perform its obligations under this
Agreement and no fact or circumstance exists which may give rise to such proceedings that
would adversely affect the performance of its obligations under this Agreement;

it has complied with Applicable Laws in all material respects and has not been subject to any
fines, penalties, injunctive relief or any other civil or criminal liabilities which in the aggregate
have or may have a Material Adverse Effect on its ability to perform its obligations under this
Agreement;

it shall at no time undertake or permit any Change in Ownership except in accordance with the
provisions of Clause 5.3; and that the Selected Bidder or Consortium Members, together with
{it’s or their} Associates, hold not less than 51% (fifty one per cent) of its issued and paid up
Equity as on the date of this Agreement; and that no Member of the Consortium whose
technical and financial capacity was evaluated; for the purpose of qualification and short-listing
in response to the Request for Proposal shall, during 2 (two) years commencing from Project
COD, hold less than 26% (twenty six per cent) of such Equity which shall also be no less than
5% (five per cent) of the Total Project Cost; except for O&M Member whose experience is
considered for claiming O&M experience; subject to compliance with requirements for
submission of undertaking and definitive O&M agreement executed with such O&M Member

the {Selected Bidder/Consortium Members} and {its/their} Associates have the financial
standing and resources to fund the required Equity and to raise the debt necessary for
undertaking and implementing the Project in accordance with this Agreement;

the {Selected Bidder/Consortium Members} is duly organised and validly existing under the
laws of the jurisdiction of its incorporation, and has requested the Authority to enter into this
Agreement with the Concessionaire pursuant to the Letter of Award, and has agreed to and
unconditionally accepted the terms and conditions set forth in this Agreement;

all its rights and interests in the Project shall pass to and vest in the Authority on the Transfer
Date free and clear of all liens, claims and Encumbrances, without any further act or deed on
its part or that of the Authority, and that none of the Project Assets shall be acquired by it,
subject to any agreement under which a security interest or other lien or Encumbrance is
retained by any Person, save and except as expressly provided in this Agreement;
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(@)

(s)

(t)

(u)

(v)

no representation or warranty given by it contained herein or in any other document furnished
by it to the Authority, including the Bid or to any Government Instrumentality in relation to
Applicable Permits contains or shall contain any untrue or misleading statement of material fact
or omits or shall omit to state a material fact necessary to make such representation or warranty
not misleading;

no sums, in cash or kind, have been paid or shall be paid, by it or on its behalf, to any person
by way of fees, commission or otherwise for securing the Concession or entering into this
Agreement or for influencing or attempting to influence any officer or employee of the
Authority in connection therewith;

all information provided by the (Selected Bidder/ Consortium Member) in response to the
Request for Proposal or otherwise, is to the best of its knowledge and belief, true and accurate
in all material respects;

agree that the execution, delivery, and performance by it of this Agreement and all other
agreements, contracts, documents and writings relating to this Agreement constitute private and
commercial acts and not public or government acts;

consents generally in respect of the enforcement of any judgment against it in any proceedings
in any jurisdiction to the giving of any relief or the issue of any process in connection with such
proceedings; and

further representations as may be added depending on the specific circumstances of the
Concessionaire.

7.2.Representations, warranties, and covenants of the Authority

The Authority represents, warrants, and covenants to the Concessionaire that:

(@)

(b)

(©)

(d)

it has full power and authority to execute, deliver and perform its obligations under this
Agreement and to carry out the transactions contemplated herein and that it has taken all actions
necessary to execute this Agreement, exercise its rights and perform its obligations, under this
Agreement;

it has taken all necessary actions under Applicable Laws to authorise the execution, delivery,
and performance of this Agreement;

it has the financial standing and capacity to perform its obligations under this Agreement;

this Agreement constitutes a legal, valid, and binding obligation enforceable against it in
accordance with the terms hereof;
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(€)

()

it has no knowledge of any violation or default with respect to any order, writ, injunction or
any decree of any court or any legally binding order of any Government Instrumentality which
may result in any Material Adverse Effect on the Authority's ability to perform its obligations
under this Agreement; and

it has good, legal, and valid right and title to the Project Site and has the power and authority
to handover the Project Site to the Concessionaire for the development of the Project in
accordance with the provisions of this Agreement.

7.3. Disclosure

(@)

(b)

In the event that any occurrence or circumstance comes to the attention of either Party that
renders any of its aforesaid representations or warranties untrue or incorrect, such Party shall
immediately notify the other Party of it. Such notification shall not have the effect of remedying
any breach of the representation or warranty that has been found to be untrue or incorrect nor
shall it adversely affect or waive any right, remedy, or obligation of a Party under this
Agreement.

Neither the Authority nor any of its agents or employees shall be liable to the Concessionaire
in contract, tort, including negligence or breach of statutory duty, statute or otherwise as a result
of:

(i) any inaccuracy, omission, unfitness for any purpose of inadequacy of any kind
whatsoever in the data disclosed by the Authority to the Concessionaire in relation to
the Project; and/or

(if) any failure to make available to the Concessionaire any materials, documents,
drawings, plans, or other information relating to the Project.
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ARTICLE 8: DISCLAIMER

8.1 The Concessionaire acknowledges that prior to the execution of this Agreement, the

8.2

Concessionaire has, after a complete and careful examination, made an independent evaluation of
the Request for Proposals, Scope of the Project, Specifications and Standards, Project Site, existing
structures, local conditions, physical qualities of ground, subsoil and geology, availability of Users
and all information provided by the Authority or obtained procured or gathered otherwise, and has
determined to its satisfaction the accuracy or otherwise thereof and the nature and extent of
difficulties, risks and hazards as are likely to arise or may be faced by it in the course of
performance of its obligations hereunder. The Authority makes no representation whatsoever,
express, implicit, or otherwise, regarding the accuracy, adequacy, correctness, reliability or
completeness of any assessment, assumption, statement or information provided by it and the
Concessionaire confirms that it shall have no claim whatsoever against the Authority in this regard.

The Concessionaire acknowledges and hereby accepts the risk of inadequacy, mistake, or error in
or relating to any of the matters set forth in Article 8(a) above and hereby acknowledges and agrees
that the Authority shall not be liable for the same in any manner whatsoever to the Concessionaire,
Associates or any person claiming through or under any of them.

8.3 The Parties agree that any mistake or error in or relating to any of the matters set forth in Article

8(a) above shall not vitiate this Agreement or render it voidable.

8.4 In the event that either Party becomes aware of any mistake or error relating to any of the matters

8.5

set forth in Article 8(a) above, that Party shall immediately notify the other Party, specifying the
mistake or error; provided, however, that a failure on part of the Authority to give any notice
pursuant to this Article 8(d) shall not prejudice the disclaimer of the Authority contained in Article
8(a) and shall not in any manner shift to the Authority any risks assumed by the Concessionaire
pursuant to this Agreement.

Except as otherwise provided in this Agreement, all risks relating to the Project shall be borne by

the Concessionaire and the Authority shall not be liable in any manner for such risks or the
consequences thereof.
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Part 111
DEVELOPMENT AND OPERATION
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ARTICLE 9: PERFORMANCE SECURITY

9.1. Performance Security

(@) The Concessionaire shall, for the performance of its obligations hereunder during the
Construction Period, provide to the Authority within 30 (thirty) days from the Execution Date,
an irrevocable and unconditional guarantee from a Bank for a sum equivalent to Rs. [e]
(Rupees [#] Only)? substantially in the format set forth in Schedule F (the “Performance
Security”). The Concessionaire shall maintain and keep in force the Performance Security
for the entire duration of the Performance Security Period in accordance with this Article 9.
Until such time the Performance Security is provided by the Concessionaire pursuant hereto
and the same comes into effect, the Bid Security shall remain in force and effect, and upon
such provision of the Performance Security pursuant hereto, the Authority shall release the
Bid Security to the Concessionaire.

(b) Notwithstanding anything to the contrary contained in this Agreement, in the event that the
Performance Security is not provided by the Concessionaire within the above specified period,
the Authority shall have the right to encash the Bid Security and appropriate the proceeds
thereof as Damages, and thereupon all rights, privileges, claims and entitlements of the
Concessionaire under or arising out of this Agreement shall be deemed to have been waived
by, and to have ceased with the concurrence of the Concessionaire, and this Agreement shall
be deemed to have been terminated by mutual agreement of the Parties.

9.2. Appropriation of Performance Security

Upon occurrence of a Concessionaire Default or failure to meet any Condition Precedent or failure to
make any payment which becomes due and payable to the Authority under and in accordance with this
Agreement, the Authority shall, without prejudice to its other rights and remedies hereunder or in law,
be entitled to encash and appropriate the amounts due and payable as liquidated damages from the
Performance Security as Damages for such Concessionaire Default or failure to meet any Condition
Precedent or failure to pay such amounts which are due and payable by the Concessionaire to the
Authority under and in accordance with the provisions of this Agreement. Upon such encashment and
appropriation of the Performance Security, the Concessionaire shall, within 15 (fifteen) days thereof,
replenish, in case of partial appropriation, the Performance Security to its original level, and in case of
appropriation of the entire Performance Security provide a fresh Performance Security, as the case may
be, failing which the Authority shall be entitled to terminate this Agreement in accordance with Article
32. Upon such replenishment or furnishing of a fresh Performance Security, as the case may be, the
Concessionaire shall be entitled to an additional Cure Period of 120 (one hundred and twenty) days for
remedying the Concessionaire Default or for satisfying any Condition Precedent, and in the event of
the Concessionaire not curing its default or meeting such Condition Precedent within such Cure Period,
the Authority shall be entitled to encash and appropriate such Performance Security as Damages, and
to terminate this Agreement in in accordance with Article 32.

2 Calculated at 5% (five per cent) of the amount specified in the definition of Total Project Cost
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9.3. Release of Performance Security

The Performance Security shall remain in force and effect for a period of 6 (six) months from the Project
COD (the “Performance Security Period”); provided, however, that the Performance Security shall
not be released if the Concessionaire is in breach of this Agreement. Upon request made by the
Concessionaire for release of the Performance Security along with the particulars which establish
satisfaction of the requirements specified in this Clause 9.3 and subject to the creation of Deemed
Performance Security in accordance with Clause 9.4, the Authority shall release the Performance
Security forthwith.

9.4. Deemed Performance Security

The Parties expressly agree that at least 15 (fifteen) days prior to release of the Performance Security
in accordance with the provisions of Clause 9.3, a substitute Performance Security for the same amount
shall be deemed to be created under this Clause 9.4, as if it is a Performance Security under Clause 9.1
for and in respect of the entire remaining Concession Period (the “Deemed Performance Security”).
The Deemed Performance Security shall be unconditional and irrevocable, and shall, notwithstanding
anything to the contrary contained in Article 26, constitute the first and exclusive charge on an
equivalent balance in the Project Account and the payments accrued or payments due and payable
subsequently, as the case may be, to the Concessionaire under this Agreement and over which the
Authority shall have the first and exclusive charge, including to the exclusion of the Senior Lenders,
and shall be entitled to appropriate any amount therefrom as if it is an appropriation from the Deemed
Performance Security under Clause 9.5. For avoidance of doubt, the Parties agree that no amounts shall
be earmarked, frozen or withheld in the Project Account for securing payment of any potential Damages
that may fall due at a subsequent date, and only the amounts which shall have become due and payable
by the Concessionaire to the Authority under and in accordance with the provisions of this Agreement
shall be liable to appropriation hereunder.

9.5. Appropriation of Deemed Performance Security

Upon any amounts becoming due and payable by the Concessionaire to the Authority under and in
accordance with the terms of this Agreement, the Authority shall, without prejudice to its other rights
and remedies hereunder or in law, be entitled to appropriate the amounts due and payable. For avoidance
of doubt, the Parties expressly agree that upon the Deemed Performance Security being appropriated,
in whole or in part, it shall be deemed to be replenished to the extent of such appropriation.

9.6. References to Performance Security

References to the Performance Security occurring in this Agreement for and in respect of any period
prior to the delivery of the Performance Security by the Concessionaire to the Authority, or in respect
of any period subsequent to the expiry or release thereof, as the case may be, shall be construed solely
for the purposes of calculating the amount of Damages payable by the Concessionaire and/or any
amounts due and payable by the Concessionaire to the Authority under and in accordance with the
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provisions of this Agreement, and the amount so determined shall be appropriated from the Bid Security
or Deemed Performance Security, as the case may be.
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ARTICLE 10: RIGHT OF WAY

10.1.The Project Site

The site of the Hotel Resort and Allied Infrastructure shall comprise the land as described in Schedule
A, and in respect of which the Right of Way shall be provided and granted by the Authority to the
Concessionaire on a leave and licensee basis under and in accordance with this Agreement (the “Project

Site”).

10.2.License, Access to the Project Site

10.2.1.

10.2.2.

10.2.3.

10.2.4.

10.2.5.

The Authority hereby grants access to the Project Site to the Concessionaire for carrying out
surveys, investigations and soil tests of the Project Site that the Concessionaire may deem
necessary prior to the Appointed Date, it being expressly agreed and understood that the
Authority shall have no liability whatsoever in respect of the survey, investigations and tests
carried out or work undertaken by the Concessionaire on or about the Project Site pursuant
hereto in the event of Termination or otherwise.

In consideration of the Concession Fee, this Agreement and the covenants and warranties on
the part of the Concessionaire herein contained, the Authority, in accordance with the terms
and conditions set forth herein, hereby grants to the Concessionaire, commencing from the
Appointed Date, leave and license rights in respect of all the land comprising the Project Site
which is described in Schedule A. The Project Site shall be handed-over to the Concessionaire
and provided on an 'as is where is' basis, free of any Encumbrances, to develop, operate and
maintain the Project, together with all and singular rights, liberties, privileges, easements and
appurtenances whatsoever to the Project Site, hereditaments or premises or any part thereof
belonging to or in any way appurtenant thereto or enjoyed therewith, for the duration of the
Concession Period and, for the purposes permitted under this Agreement, and for no other
purpose whatsoever.

The license, access, Right of Way, and all other rights to the Project Site granted under this
Agreement by the Authority to the Concessionaire shall always be subject to existing rights of
way.

It is expressly agreed that the Concessionaire's rights to the Project Site shall terminate
automatically and forthwith, without the need for any action to be taken by the Authority, upon
the Termination of this Agreement for any reason whatsoever. For avoidance of doubt, the
Parties expressly agree that notwithstanding any temporary or permanent structures erected on
the Project Site by the Concessionaire or its Contractors, the rights of the Concessionaire in
respect of the Project Site shall automatically terminate, without any further act of the Parties,
upon Termination of this Agreement.

The Concessionaire hereby irrevocably appoints the Authority (or its nominee) to be its true
and lawful attorney, to execute and sign in the name of the Concessionaire a transfer or
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surrender of the rights granted hereunder at any time after the Concession Period has expired
or has been Terminated in terms hereof, whichever is earlier, a sufficient proof of which shall
be the declaration of any duly authorised officer of the Authority, and the Concessionaire
consents to it being registered for this purpose.

It is expressly agreed that trees on the Project Site are the property of the Authority except that
the Concessionaire shall be entitled to exercise usufructuary rights thereon during the
Concession Period.

10.3.Procurement of the Project Site

10.3.1.

10.3.2.

10.3.3.

10.3.4.

Pursuant to the notice specified in Clause 4.1.2, the Authority Representative and the
Concessionaire shall, on a mutually agreed date and time but in any event no later than 10 (ten)
days prior to the Appointed Date, inspect the Project Site and prepare a memorandum
containing an inventory of the Project Site including the vacant land, buildings, structures, road
works, trees and any other immovable property on or attached to the Project Site, free from any
Encumbrance. Such memorandum shall have appended thereto an appendix (the “Appendix™)
specifying in reasonable detail those parts of the Project Site to which vacant access and Right
of Way has not been granted to the Concessionaire. Signing of the memorandum, in 2 (two)
counterparts (each of which shall constitute an original), by the authorised representatives of
the Parties shall, subject to the provisions of Clause 10.2.1, be deemed to constitute a valid
Right of Way to the Concessionaire for free and unrestricted use and development of the Project
Site which is vacant and free from any Encumbrance during the Concession Period under and
in accordance with the provisions of this Agreement and for no other purpose whatsoever. For
avoidance of doubt, it is agreed that rights, including the Right of Way with respect to the parts
of the Project Site as set forth in the Appendix shall be deemed to have been granted to the
Concessionaire upon vacant access thereto being provided by the Authority to the
Concessionaire.

In case of any dispute between the Concessionaire and the Authority in relation to the survey
of the Project Site and the Appendix, the decision of the Authority shall prevail and shall be
binding on the Concessionaire.

Without prejudice to the provisions of Clause 10.3.1, the Parties hereto agree that on or prior
to the Appointed Date, the Authority shall have granted vacant access and Right of Way such
that the Appendix shall not include more than 10% (ten per cent) of the total area of the Project
Site required and necessary for the Hotel Resort and Ancillary Facilities and Project
Infrastructure. For avoidance of doubt, the Authority acknowledges and agrees that the
Appendix shall not include any land which may prevent the development of the Hotel Resort
and Ancillary Facilities and Project Infrastructure.

On and after signing the memorandum referred to in Clause 10.3.1, and until the Transfer Date,
the Concessionaire shall maintain a round-the-clock vigil over the Project Site and shall ensure
and procure that no encroachment thereon takes place, and in the event of any encroachment
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or occupation on any part thereof, the Concessionaire shall report such encroachment or
occupation forthwith to the Authority and undertake its removal at its own cost and expense.

10.3.5. Upon receiving Right of Way to and in respect of any land included in the Appendix, the
Concessionaire shall complete the Development Works in accordance with the Project
Completion Schedule set forth in Schedule G.

10.3.6. The Authority shall procure any additional land that may be required for the Project or for work
specified in Change of Scope Order issued under Article 16, in accordance with the provisions
of this Agreement, and upon procurement thereof, such land shall form part of the Project Site;
provided that no land to be acquired by the Authority hereunder shall be deemed to be included
in the Appendix referred to in this Clause 10.3 and dealt with accordingly. For avoidance of
doubt, the Parties agree that any land required for the Project, in addition to the land included
in Schedule A, shall be acquired at the sole discretion of the Authority and the Concessionaire
shall have no right to claim in the event the Authority declines any such acquisition in whole
or in part.

10.4.Project Site to be free from Encumbrances.

The Project Site shall be made available to the Concessionaire pursuant hereto free from all
Encumbrances and occupations and without the Concessionaire being required to make any payment
to the Authority on account of any costs, compensation, expenses and charges for the acquisition and
use of such Project Site for the duration of the Concession Period, except insofar as otherwise expressly
provided in this Agreement. For avoidance of doubt, it is agreed that existing rights of way, easements,
privileges, liberties, and appurtenances to the Project Site shall not be deemed to be Encumbrances. It
is further agreed that the Concessionaire accepts and undertakes to bear any and all risks arising out of
the inadequacy or physical condition of the Project Site.

10.5.Protection of Project Site from encroachments

During the Concession Period, the Concessionaire shall protect the Project Site from any and all
occupations, encroachments or Encumbrances, and shall not place or create nor permit any Contractor
or other person claiming through or under the Concessionaire to place or create any Encumbrance or
security interest over all or any part of the Project Site or the Project Assets, or on any rights of the
Concessionaire therein or under this Agreement, save and except as otherwise expressly set forth in this
Agreement.

10.6.Special or temporary Right of Way

The Concessionaire shall bear all costs and charges for any special or temporary Right of Way required
by it in connection with access to the Project Site. The Concessionaire shall obtain at its own cost such
facilities on or outside the Project Site as may be required by it for the purposes of the Hotel Resort and
the Ancillary Facilities and Project Infrastructure and the performance of its obligations under this
Agreement.
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10.7.Access to the Authority, Independent Expert

The Right of Way and right to the Project Site granted to the Concessionaire hereunder shall always be
subject to the right of access of the Authority, its representatives or authorised personnel, the
Independent Expert and their employees and agents for inspection, viewing and exercise of their rights
and performance of their obligations under this Agreement.

10.8.Geological and archaeological finds

It is expressly agreed that geological or archaeological rights do not form part of the rights granted to
the Concessionaire under this Agreement and the Concessionaire hereby acknowledges that it shall not
have any right or interest in the underlying fossils, antiquities, structures or other remnants or things
either of particular geological or archaeological interest and that such right, interest and property on or
under the Project Site shall vest in and belong to the Authority or the concerned Government
Instrumentality. The Concessionaire shall take all reasonable precautions to prevent its workmen or any
other person from removing or damaging such interest or property and shall inform the Authority
forthwith of the discovery thereof and comply with such instructions as the concerned Government
Instrumentality may reasonably give for the removal of such property. For avoidance of doubt, it is
agreed that:
(a) any reasonable expense incurred by the Concessionaire hereunder shall be reimbursed by the
Authority provided that prior approval has been granted by the Authority on the estimate of the
expense submitted by the Concessionaire; and

(b) if required, the Authority shall, at its sole discretion, grant reasonable extension of the Project
Completion Schedule for any delay caused as a direct consequence of any discovery.

10.9.Development of Project Site

The Concessionaire may landscape and develop the Project Site and regulate the use thereof in
accordance with the Good Industry Practice and in conformity with the provisions of this Agreement.

10.10. Permitted Use

The Concessionaire shall use or cause to be used any or all part of the Project Site for operating,
managing, and maintaining the Hotel Resort, Ancillary Facilities and Project Infrastructure as approved
for the applicable category of hotels by Department of Tourism, Andaman & Nicobar Islands Union
Territory and in accordance with Applicable Laws and Applicable Permits. Any use of the Project Site
in violation thereof shall constitute a Concessionaire Default under this Agreement.
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ARTICLE 11: UTILITIES AND ASSOCIATED ROADS

11.1.Existing utilities and roads

Notwithstanding anything to the contrary contained herein, the Concessionaire shall ensure that the
Government Instrumentalities owning the existing roads, Right of Way, or utilities on, under or above
the Project Site are enabled by it to keep such utilities in continuous satisfactory use, if necessary, by
providing suitable temporary or permanent diversions with the authority of the relevant Government
Instrumentality. Further, the Authority shall, upon written request from the Concessionaire, initiate and
undertake at the Concessionaire's cost, legal proceedings for acquisition of any Right of Way necessary
for such diversion.

11.2.Shifting of obstructing utilities

The Concessionaire shall, subject to Applicable Laws, provisions of Applicable Permits and with the
assistance of the Authority, undertake shifting of any utility, including electric lines, water pipes and
telephone cables, to an appropriate location or alignment within or outside the Project Site, if and only
if such utility causes or shall cause a Material Adverse Effect on the construction, operation or
maintenance of the Hotel Resort, the Ancillary Facilities and Project Infrastructure. The cost of such
shifting shall be borne by the Concessionaire, and in the event of any delay in shifting thereof, the
Concessionaire shall be excused for failure to perform any of its obligations hereunder if such failure
is a direct consequence of delay on the part of the entity owning such electric lines, water pipes or
telephone cables, as the case may be.

11.3.Felling of Trees

The Authority shall assist the Concessionaire in procuring the Applicable Permits for felling of trees to
be identified by the Concessionaire for this purpose if and only if such trees cause a Material Adverse
Effect on the construction, operation or maintenance of the Hotel Resort and the Ancillary Facilities
and Project Infrastructure. In the event of any delay in felling thereof for reasons beyond the control of
the Concessionaire, it shall in the sole discretion of the Authority, be excused for failure to perform any
of its obligations hereunder if such failure is a direct consequence of delay in the felling of trees. For
avoidance of doubt, obtaining of Applicable Permits, NOC, approvals and incurrence of costs and
expenses in respect of felling of trees shall solely be attributable to the Concessionaire and any revenues
thereof shall be paid to the Authority.

49



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri
Vijaya Puram through Public Private Partnership - Draft Concession Agreement

ARTICLE 12: DEVELOPMENT OF HOTEL RESORT, ANCILIARY FACILITIES AND

PROJECT INFRASTRUCTURE

12.1.0Obligations relating to Development Works

12.1.1. Prior to the commencement of Development Works, the Concessionaire shall, along with the
Drawings:

(@)

(b)

(©)

submit to the Authority and the Independent Expert its detailed design, construction
methodology, quality assurance procedures, and the procurement, engineering, and
construction time schedule for completion of the Project in accordance with the Project
Completion Schedule as set forth in Schedule G;

appoint its representative duly authorised to deal with the Authority in respect of all
matters under or arising out of or relating to this Agreement; and

undertake, do and perform all such acts, deeds and things as may be necessary or required
before commencement of construction under and in accordance with this Agreement,
Applicable Laws and Applicable Permits.

12.1.2. The Concessionaire shall inform the Authority its plan for complete demolition and
redevelopment of the Project Site at least 10 days prior to commencement of the said work.

12.1.3. Deleted

12.2.Drawings

In respect of the Concessionaire's obligations relating to the Drawings of the Hotel Resort and Ancillary
Facilities and Project Infrastructure, the following shall apply:

(@)

(b)

(©)

the Concessionaire shall prepare and submit, with reasonable promptness and in such
sequence as is consistent with the Project Completion Schedule, the copies of all Drawings
to the Independent Expert for review. Such Drawings shall be prepared for a Hotel Resort
of not less than 100 (one hundred) Keys, taking into account the capacities envisaged under
the Mandatory Development Obligation;

by submitting the Drawings for review to the Independent Expert, the Concessionaire shall
be deemed to have represented that it has determined and verified that the design and
engineering are in conformity with the Scope of the Project, the Specifications and
Standards, Applicable Laws and Good Industry Practice;

within 15 (fifteen) days of the receipt of the Drawings, the Independent Expert shall review
the same and convey its observations to the Concessionaire with particular reference to
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(d)

(€)

)

(9)

their conformity or otherwise with the scope of Project and the Specifications and
Standards. The Concessionaire shall not be obliged to await the observations of the
Independent Expert on the Drawings submitted pursuant hereto beyond the specified
period and may begin or continue Development Works at its own discretion and risk;

if the aforesaid observations of the Independent Expert indicate that the Drawings are not
in conformity with the Scope of Project and the Specifications and Standards, such
Drawings shall be revised by the Concessionaire and resubmitted to the Independent
Expert for review within 7 (seven) days. The Independent Expert shall give its
observations, if any, within 7 (seven) days of receipt of the revised Drawings;

no review or observation of the Independent Expert and/or its failure to review or convey
its observations on any Drawings shall relieve the Concessionaire of its obligations and
liabilities under this Agreement in any manner nor shall the Independent Expert or the
Authority be liable for the same in any manner;

without prejudice to the foregoing provisions of this Clause 12.2, the Concessionaire shall
submit to the Authority for review and comments, its Drawings relating to the location and
layout of the Hotel Resort, Ancillary Facilities and Project Infrastructure and general
arrangement drawings thereof and the Authority shall have the right but not the obligation
to undertake such review and provide its comments, if any, within 30 (thirty) days of the
receipt of such Drawings. The provisions of this Clause 12.2 shall apply mutatis mutandis
to the review and comments thereunder;

within 90 (ninety) days of the Project COD, the Concessionaire shall furnish to the
Authority a complete set of as-built Drawings, in 2 (two) hard copies and its editable digital
format or in such other medium as may be acceptable to the Authority, reflecting the Hotel
Resort and the Ancillary Facilities and Project Infrastructure, as actually designed,
engineered and constructed, including an as-built survey illustrating the layout of the Hotel
Resort, Ancillary Facilities and Project Infrastructure and setback lines, if any, of the
buildings and structures forming part of the Project. It is clarified that the Concessionaire
shall submit the Drawings in accordance with Schedule D.

12.3.Construction and Development of Project

12.3.1. On or after the Appointed Date, the Concessionaire shall undertake development of the Project
on the Project Site as specified in Schedule B, and in conformity with the Specifications and
Standards set forth in Schedule C (the “Mandatory Development Obligations”). The
Concessionaire shall undertake the Mandatory Development Obligations, where the
Development Works shall commence from the Appointed Date and shall be completed in
accordance with the Project Completion Schedule as set forth in Schedule G.

12.3.2. The Concessionaire shall develop and construct the Project in accordance with the Project
Completion Schedule set forth in Schedule G. In the event that the Concessionaire fails to
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12.3.3.

achieve any Project Milestone within 30 (thirty) days from the date set forth for such Project
Milestone in Schedule G, unless such failure has occurred due to Force Majeure or for reasons
solely and directly attributable to the Authority, it shall pay Damages to the Authority in a sum
calculated at the rate of 0.3% (zero point three per cent) of the amount of Performance Security
for delay of each day until such Project Milestone is achieved up to a maximum of 20% (twenty
per cent) of the amount of Performance Security; provided that if any or all Project Milestones
or the Scheduled Completion Date are extended in accordance with the provisions of this
Agreement, the dates set forth in Schedule G shall be deemed to be modified accordingly and
the provisions of this Agreement shall apply as if Schedule G has been amended as above;
provided further that in the event Project COD is achieved on or before the Scheduled
Completion Date, the Damages paid under this Clause 12.3.2 shall be refunded by the Authority
to the Concessionaire, but without any interest thereon. For avoidance of doubt, it is agreed that
recovery of Damages under this Clause 12.3.2 shall be without prejudice to the rights of the
Authority under this Agreement, or otherwise including the right of Termination thereof.

In the event that the Development Works pertaining to the Mandatory Development Obligation
is not completed within 180 (one hundred and eighty) days from the Scheduled Completion
Date, unless the delay is on account of reasons solely attributable to the Authority or due to
Force Majeure, the Authority shall be entitled to Terminate this Agreement. Without prejudice
to the Authority’s rights under this Agreement and/or any other right that it may have under
Applicable Law or equity, the Authority may in its sole discretion choose not to Terminate this
Agreement after the said period of 180 (one hundred and eighty) days and allow for a weekly
extension beyond such period of 180 (one hundred and eighty) days; provided that the
Concessionaire agrees and pays in advance, the Damages calculated in accordance with Clause
12.3.2 above, for each day of such extension. To the extent that the Authority has agreed to
allow for an extension and the Concessionaire has paid the Damages in advance as stated above,
the Authority shall not terminate this Agreement in accordance with the provisions of this
Clause 12.3.3. Notwithstanding the foregoing, the Parties agree that this Clause shall not
prejudice, in any manner whatsoever, the Authority's right of Termination under any other
provision of this Agreement.

12.4. Tests

124.1.

12.4.2.

No later than 30 (thirty) days prior to the likely completion of the Development Works, the
Concessionaire shall notify the Independent Expert of its intent to subject the Hotel Resort,
Ancillary Facilities and Project Infrastructure to Tests. The date and time of each of the Tests
shall be determined by the Independent Expert in consultation with the Concessionaire, and
notified to the Authority who may designate its representative to witness the Tests. The
Concessionaire shall provide such assistance as the Independent Expert may reasonably require
for conducting the Tests. In the event of the Concessionaire and the Independent Expert failing
to mutually agree on the dates for conducting the Tests, the Concessionaire shall fix the dates,
but not less than 10 (ten) days’ notice to the Independent Expert.

All Tests shall be conducted in accordance with Schedule H at the cost and expense of the
Concessionaire. The Independent Expert shall observe, monitor and review the results of the
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Tests to determine compliance of the Hotel Resort, Ancillary Facilities and Project
Infrastructure with the Specifications and Standards and if it is reasonably anticipated or
determined by the Independent Expert during the course of any Test that the performance of
the Hotel Resort, Ancillary Facilities and Project Infrastructure or any part thereof does not
meet the Specifications and Standards, it shall have the right to suspend or delay such Test and
require the Concessionaire to remedy and rectify the defects or deficiencies. Upon completion
of each Test, the Independent Expert shall provide to the Concessionaire and the Authority,
copies of all Test data including detailed Test results. For avoidance of doubt, it is expressly
agreed that the Independent Expert may require the Concessionaire to carry out or cause to be
carried out additional Tests, in accordance with Good Industry Practice, for determining the
compliance of the Hotel Resort, Ancillary Facilities and Project Infrastructure with the
Specifications and Standards.

12.5.Safety certification prior to Project COD

The Concessionaire shall, not later than 15 (fifteen) days prior to the likely Project COD, notify the
Authority and the Independent Expert of the compliance or Safety Requirements and invite them to
observe any or all the Tests that may be specified by the Independent Expert in accordance with
Applicable Laws, Applicable Permits and Good Industry Practice to determine that the Hotel Resort,
Ancillary Facilities and Project Infrastructure is safe for entering into commercial service, and the costs
of such Tests shall be shared equally between the Concessionaire and the Authority; provided that in
case of failure in any Test requiring repetition thereof, the cost of such second or subsequent Test shall
be borne entirely by the Concessionaire.

12.6.0Optional Development Obligation

12.6.1. The Concessionaire shall have the right but not the obligation to construct and develop any un-
utilised land which forms part of the Project Site for building any facility, which may include
permanent and temporary structures, extension of the building facade, construction of facilities
for adventure sports, etc., for the benefit of the Users which by its nature may increment the
Hospitality Services and may lead to the potential increase in the Revenue from the Project on
or after the Project COD during the period up to 5 (five) years prior to the expiry of the
Concession Period (the “Optional Development Obligation”), provided, that it has got prior
permission from the Authority of its proposal to undertake the Optional Development
Obligation. Such Optional Development Obligation shall include addition of incremental Keys
in the Hotel Resort, in addition to Mandatory Development Obligations. In the event that the
Concessionaire exercises its right to undertake the Optional Development Obligation, it shall
do so at its own risk, cost and expense provided that such obligation does not affect the existing
Hotel Resort and the Ancillary Facilities and Project Infrastructure. All the terms, conditions,
rights and obligations of the Concessionaire in relation to construction and operation of the
Mandatory Development Obligation including submission of Drawings in accordance with
Clause 12.2 and procurement of Applicable Permits in accordance with Article 10 shall apply
mutatis mutandis for the construction, development and operation of any facility as part of the
Optional Development Obligation including, submission of periodic reports and other relevant
documents to the Independent Expert under Article 13, Article 14, and Article 15.
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12.6.2.

Further, the Concessionaire while seeking permission from the Authority of its proposal to
undertake Optional Development Obligation, shall also submit projected additional year on
year Revenue from the Optional Development Obligations. The projected additional year on
year Revenue shall be duly examined and certified by the Independent Engineer.

After completion of Optional Development Obligations, the Concessionaire shall
commensurate additional Revenue on yearly basis in compliance with Concession Fee payment
obligations prescribed under this Agreement. The additional Revenue shall be deemed to be
part of the Concession Fee for each year of the Concession Period starting from
operationalization of the Optional Development Obligations.

It is clarified that in the event that the Authority approves the construction and development of
any Optional Development Obligation proposed to be developed by the Concessionaire in
accordance with Clause 12.6.1, the Authority shall be bound to perform all its obligations under
this Agreement with respect to such Optional Development Obligation, including its
obligations to pay Termination Payments to the Concessionaire in accordance with the
provisions of this Agreement.
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ARTICLE 13: MONITORING OF DEVELOPMENT WORKS

13.1.Monthly progress reports

During the Construction Period, the Concessionaire shall, within 7 (seven) days after the close of each
month, furnish to the Authority and the Independent Expert a monthly report on progress of the
Development Works and shall promptly give such other relevant information as may be required by the
Authority and/or Independent Expert. The provisions of this Article 13 shall apply mutatis mutandis to
the Development Works undertaken for the Mandatory Development Obligation and the Optional
Development Obligation.

13.2.Inspection

During the construction of Development Works, the Independent Expert shall inspect the Hotel Resort
and Ancillary Facilities and Project Infrastructure, at least once in 3 (three) months and make a report
of such inspection (the “Inspection Report”) stating in reasonable detail the defects or deficiencies, if
any, with particular reference to the Specifications and Standards. It shall send a copy of the Inspection
Report to the Authority and the Concessionaire within 7 (seven) days of such inspection and upon
receipt thereof, the Concessionaire shall rectify and remedy the defects or deficiencies, if any, stated in
the Inspection Report. Notwithstanding the foregoing, such inspection or submission of Inspection
Report by the Independent Expert shall not relieve or absolve the Concessionaire of its obligations and
liabilities hereunder in any manner whatsoever.

13.3.Tests

13.3.1. For determining that the Development Works conform to the Agreement and Specifications
and Standards, the Independent Expert shall require the Concessionaire to carry out or cause to
be carried out Tests, at such time and frequency and in such manner as may be specified by the
Independent Expert from time to time in accordance with Good Industry Practice for quality
assurance. The size of sample for such Tests shall, to the extent possible not exceed 10% (ten
per cent) of the quantity and/or number of Tests that the owner or builder of such works would
normally undertake in accordance with Good Industry Practice. The Concessionaire shall, with
due diligence, carry out or cause to be carried out all the Tests in accordance with the
instructions of the Independent Expert and furnish the results thereof to the Independent Expert.
One half of the costs incurred on such Tests, and to the extent certified by the Independent
Expert as reasonable, shall be reimbursed by the Authority to the Concessionaire. Provided
however, that the Independent Expert may, instead of carrying out the Tests specified
hereunder, at its option decide to witness, or participate in, any of the Tests to be undertaken
by the Concessionaire for its own quality assurance in accordance with Good Industry Practice,
and in such an event, the Concessionaire shall cooperate with, and provide the necessary
assistance to, the Independent Expert for discharging its functions hereunder. For avoidance of
doubt, the costs to be incurred on any Test which is undertaken for determining the rectification
of any defect or deficiency in construction shall be borne solely by the Concessionaire.
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13.3.2. In the event that results of any Tests conducted under this Clause 13.3 establish any defects or
deficiencies in the Development Works, the Concessionaire shall carry out remedial measures
and furnish a report to the Independent Expert in this regard. The Independent Expert shall
require the Concessionaire to carry out or cause to be carried out Tests to determine that such
remedial measures have brought the Development Works into compliance with Specifications
and Standards, and the procedure under Clause13.3 shall be repeated until such Development
Works conform to the Specifications and Standards. For avoidance of doubt, it is agreed that
the Tests pursuant to this Clause 13.3 shall be undertaken in addition to and independent of the
Tests carried out by the Concessionaire for its own quality assurance in accordance with
Applicable Laws, Applicable Permits and Good Industry Practice. It is also agreed that a copy
of the results of such Test shall be sent by the Concessionaire to the Independent Expert
forthwith.

13.4.Delays during construction

Without prejudice to the provisions of Clause 12.1, if the rate of progress of Development Works
is such that the Mandatory Development Obligation is not likely to be completed within the time
period stipulated, the Concessionaire shall inform the Independent Expert and the Authority at
fortnight intervals, in reasonable detail about the steps it proposes to take to expedite progress and
the period within which it shall achieve the Project COD.

13.5.Video Recording

The Concessionaire shall provide to the Authority for every calendar quarter, a video recording,
which will be compiled into a 1 (one) hour digital video covering the status of the progress of
Development Works in that quarter. The first such video recording shall be provided to the
Authority within 15 (fifteen) days of the Appointed Date and thereafter, no later than 15 (fifteen)
days after the close of each quarter.
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ARTICLE 14: COMPLETION CERTIFICATE

14.1.Provisional Certificate

If the Project is complete and the Concessionaire certifies in writing that the Tests are successful and
all the facilities required for rendering Hospitality Services, can be safely and reliably placed in
commercial operation, even though certain works or things forming part thereof which do not affect the
use and safety of the Project, or any part of the Project, for their intended purpose, are outstanding and
are to be completed (the “Punch List”), the Independent Expert may, at the request of the
Concessionaire, issue a provisional completion certificate, specifying the details of the Punch List
which the Concessionaire shall be required to complete before issuance of a Completion Certificate (the
“Provisional Certificate”). Upon issuance of such Provisional Certificate the Concessionaire shall be
entitled to demand and collect the Revenue for rendering such Hospitality Services in accordance with
this Agreement.

14.2.Completion Certificate

14.2.1. List of all Punch List items appended to the Provisional Certificate, if any, shall be completed
by the Concessionaire within 180 (one hundred and eighty) days of the date of issue of such
Provisional Certificate. When Concessionaire considers it has achieved completion of Punch
List, it must request the Independent Expert for issuance of the Completion Certificate.

14.2.2. Within 30 (thirty) days after receiving the request and upon being satisfied by the documents
provided by the Concessionaire, the Independent Expert shall inspect the Project for Punch List
items and either:

(@) issue to the Concessionaire and the Authority a certificate substantially in the form set
forth in Schedule I (the “Completion Certificate”), if the Punch List items as provided
under the Provisional Certificate have been completed; or

(b) issue a written notice to Concessionaire listing the Punch List items remaining to be
completed along with the timelines to complete them.

14.2.3. In the event the Concessionaire fails to complete the Punch List items within the timeline
mentioned in this Article, then the Authority without prejudice to any of its rights under this
Agreement including Termination thereof, may waive of completion of such Punch List items.
Authority’s decision in this regard shall be at its discretion and shall be final and binding.

14.3.Deemed Completion Certificate

In the event that upon successful determination by the Independent Expert of the successful completion
of all Tests in accordance with Clause 12.4 above, the Independent Expert fails to issue the Completion
Certificate to the Authority and the Concessionaire within the time specified in Clause 14.2, at the end
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of such period, such Completion Certificate shall be deemed to have been issued to the Authority and
the Concessionaire in accordance with the provisions of this Clause 14.2 (the “Deemed Completion
Certificate™).

14.4.Rescheduling of Tests

If the Independent Expert certifies to the Authority and the Concessionaire that it is unable to certify
the completion of the facilities required for rendering Hospitality Services or issue the Completion
Certificate, as the case may be, because of events or circumstances on account of which the Tests could
not be held or had to be suspended, the Concessionaire at its own cost and expense, shall be entitled to
re-schedule the Tests and hold the same as soon as reasonably practicable. The provisions of this Clause
14.2 shall apply mutatis mutandis to such re-scheduled Tests.
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ARTICLE 15: ENTRY INTO COMMERCIAL SERVICE

15.1.Commercial Operation Date

15.1.1.

15.1.2.

15.1.3.

The Mandatory Development Obligations shall be deemed to be complete when the Hotel
Resort with minimum 100 (one hundred) Keys, has been completed and Completion Certificate
or the Deemed Completion Certificate, as the case may be, in respect of the Hotel Resort, is
issued under the provisions of Article 14, and accordingly the commercial operation date, shall
be the date on which such Completion Certificate or the Deemed Completion Certificate, as the
case may be, is issued (the “Project COD”). The Mandatory Development Obligations shall
enter into commercial service on Project COD whereupon the Concessionaire shall be entitled
to provide Hospitality Services and charge Revenue from the Users, subject to compliance with
Applicable Laws, Applicable Permits, Good Industry Practice and provisions of this
Agreement.

In the event the Concessionaire undertakes development of additional Keys at the Hotel Resort
pursuant to the Project COD, such additional Keys shall enter into commercial operations upon
issuance of the Completion Certificate or the Deemed Completion Certificate, as the case may
be, and the Concessionaire shall be entitled to provide Hospitality Services and charge Revenue
from the Users for such Keys from the date of the Completion Certificate or the Deemed
Completion Certificate, subject to compliance with Applicable Laws, Applicable Permits,
Good Industry Practice and provisions of this Agreement.

Notwithstanding anything to the contrary contained in this Article 15, Project COD shall always
be subject to receipt of 5 start or equivalent certification issued by Ministry of Tourism,
Government of India and in case such certification is not received, for whatsoever reason,
Project COD shall not be declared.
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ARTICLE 16: CHANGE OF SCOPE

16.1.Change of Scope

(@)

(b)

(©)

The Concessionaire may, notwithstanding anything to the contrary contained in this
Agreement, require the provision of additional works and services which are not included in
the Scope of the Project as contemplated by this Agreement (the “Change of Scope”). Any
such Change of Scope shall be made in accordance with the provisions of this Article 16 and
the costs thereof shall be expended by the Concessionaire.

If the Concessionaire determines at any time that a Change of Scope is necessary for providing
safer and/ or improved Hospitality Services, it shall by notice in writing require the Authority
to consider such Change of Scope. The Authority shall, within 15 (fifteen) days of receipt of
such notice, either accept such Change of Scope with modifications, if any, and initiate
proceedings therefore in accordance with this Article 16 or inform the Concessionaire in
writing of its reasons for not accepting such Change of Scope. Notwithstanding anything to
the contrary contained in this Agreement, any Change of Scope recommended by the
Concessionaire and its subsequent implementation shall be without any financial liability
towards the Authority and the Concessionaire shall be solely responsible for funding such
Change of Scope.

Any works or services which are provided under and in accordance with this Article 16 shall
form part of the Hotel Resort, Ancillary Facilities and Project Infrastructure and the provisions
of this Agreement shall apply mutatis mutandis to such works or services.

16.2.Procedure for Change of Scope

16.2.1.

16.2.2.

In the event the Concessionaire requesting a Change of Scope to the Authority, it shall provide
a notice to the Authority specifying in reasonable detail the works and services contemplated
thereunder (the “Change of Scope Notice™).

Along with the receipt of a Change of Scope Notice, the Concessionaire shall, with due
diligence, provide to the Authority such information as is necessary, together with preliminary
documents in support of:

(a) the impact, if any, which the Change of Scope is likely to have on the Project
Completion Schedule if the works or services are required to be carried out during the
Construction Period:;

(b) the options for implementing the proposed Change of Scope and the effect, if any, each
such option would have on the costs and time thereof, including a detailed breakdown
of additional land required, if any, work classifications specifying the material and
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labour costs along with any impact on the operations of the Hotel Resort and Ancillary
Facilities and Project Infrastructure.

16.2.3. Upon receipt of Change of Scope Notice set forth in Clause 16.2.1 and subject to provisions
of Clause 16.1 (a) and 16.1 (b), if the Authority decides to approve the proposed Change
of Scope, it shall issue an order (the “Change of Scope Order”) allowing the
Concessionaire to proceed with the performance thereof.

16.2.4. The provisions of this Agreement, insofar as they relate to Development Works and Tests,
shall apply mutatis mutandis to the works undertaken by the Concessionaire under this
Avrticle 16.

16.3. Payment for Change of Scope - Deleted

16.4.Restrictions on certain works - Deleted.

16.4.1. Deleted.

16.4.2. Deleted.

16.5.Financing by the Concessionaire

Notwithstanding anything to the contrary contained in this Article 16, the Concessionaire shall be
responsible for arranging the financing of the Change of Scope without any liability of the Authority.

61



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri
Vijaya Puram through Public Private Partnership - Draft Concession Agreement

ARTICLE 17: OPERATION AND MAINTENANCE

17.1.0&M obligations of the Concessionaire

17.1.1. During the Operation Period, the Concessionaire shall operate and maintain the Hotel Resort,
Ancillary Facilities and Project Infrastructure in accordance with this Agreement either by
itself, and/or through O&M Member and if required, modify, repair or otherwise make
improvements to the Hotel Resort, Ancillary Facilities and Project Infrastructure to comply
with the provisions of this Agreement, Applicable Laws and Applicable Permits, and conform
to Specifications and Standards and Good Industry Practice. The obligations of the
Concessionaire hereunder shall include:

(@)

(b)

(©)

(d)

(€)

)

(9)

ensuring safe, hygienic, and efficient Hospitality Services and maintaining a high
standard of cleanliness and hygiene in the Hotel Resort;

undertaking operation and maintenance of the Hotel Resort in an efficient, coordinated,
and economical manner, in compliance with the Specification and Standards;

undertaking operation and maintenance of the Ancillary Facilities and Project
Infrastructure in accordance with the Specification and Standards, operation and
maintenance manual provided by the OEMs and the terms of this Agreement to ensure
that the Concessionaire is able to optimally use the Ancillary Facilities and Project
Infrastructure during the Operation Period such that the Project is self-sustained;

carrying out periodic preventive maintenance of the Hotel Resort and Ancillary Facilities
and Project Infrastructure;

undertaking routine maintenance including prompt repairs of all elements and
components of the Hotel Resort, Ancillary Facilities and Project Infrastructure so as to
ensure compliance with the Maintenance Requirements and the Specification and
Standards;

undertaking major maintenance, replacement of components and parts, repairs to
structures, and repairs and development of associated facilities, including the Ancillary
Facilities and Project Infrastructure;

providing round the clock security at the Project Site and preventing with the assistance
of the concerned law enforcement agencies, any encroachments on or authorised entry
on the Project Site;
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17.1.2.

17.1.3.

17.1.4.

(h)  protection of environment and provision of equipment and materials therefor in
accordance with the Applicable Laws, Applicable Permits, terms of this Agreement and
Good Industry Practice;

(i)  operation and maintenance of all communication, control, and administrative systems
necessary for the efficient operation of the Hotel Resort, Ancillary Facilities and Project
Infrastructure and for providing Hospitality Services in conformity with the Good
Industry Practice;

()) maintaining a public relations unit to interface with and attend to suggestions from the
Users, Government Instrumentality, media, and other agencies;

(k)  complying with the Safety Requirements;

()  operation and maintenance of all Project Assets diligently and efficiently and in
accordance with Applicable Laws, Applicable Permits, Good Industry Practice, and
provisions of this Agreement; and

(m) provide preferential reservation of Key(s) to Authority on a best offer basis for use by
Authority or any person(s) authorized by it, as further detailed in Clause 21.4.

The Concessionaire shall remove promptly from the Project Site all surplus construction
machinery and materials, waste materials (including hazardous materials and wastewater),
rubbish and other debris (including, without limitation, accident debris) and keep the Hotel
Resort, Ancillary Facilities and Project Infrastructure in a clean, tidy and orderly condition, and
in conformity with Applicable Laws, Applicable Permits, Good Industry Practice and the
provisions of this Agreement.

The Concessionaire shall maintain, in conformity with Good Industry Practice and Applicable
Laws and Applicable Permits, all stretches of approach roads, or other structures situated on
the Project Site.

If the Concessionaire fails to comply with any directions issued by the Authority or any
Government Instrumentality acting under any Applicable Laws, as the case may be, and is
liable to pay a penalty under the provisions of Applicable Laws, such penalty shall be borne
solely by the Concessionaire, and shall not be claimed from the Authority. For avoidance of
doubt, payment of any penalty under the provisions of Applicable Laws shall be in addition to
and independent of the Damages payable under this Agreement. In the event the Authority is
required to pay any penalty to the Government Instrumentality under any Applicable Laws then
the Authority shall be entitled to be indemnified by the Concessionaire under Article 37.

63



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri
Vijaya Puram through Public Private Partnership - Draft Concession Agreement

17.2.Maintenance Requirements

The Concessionaire shall procure that at all times during the Operation Period, the Hotel Resort,
Ancillary Facilities and Project Infrastructure are maintained in accordance with the provisions of this
Agreement, Applicable Laws, Applicable Permits and Good Industry Practice (the “Maintenance
Requirements”), as more specifically set out in Schedule J.

17.3.Safety, breakdowns, and accidents

17.3.1 The Concessionaire shall ensure safe conditions at the Project Site for the Users and Authority,
and in the event of unsafe conditions, damage, breakdowns, and accidents, it shall follow the
relevant operating procedures in conformity with the provisions of this Agreement, Applicable
Laws, Applicable Permits and Good Industry Practice. In the event of occurrence of any
damage, breakdowns and/or accidents, the Concessionaire shall undertake removal of
obstruction and debris without delay.

17.3.2 Concessionaire's responsibility for rescue operations in the Hotel Resort, Ancillary Facilities
and Project Infrastructure shall include safe evacuation of all Users, visitors, and staff from the
affected area as an initial response to any particular incident requiring evacuation and shall also
include prompt and safe removal of dangerous spills, leakages, debris or any other obstruction,
which may endanger or interrupt the Hospitality Services.

17.4. Authority’s right to take remedial measures.

In the event the Concessionaire does not maintain, repair and/or rectify any defects and deficiencies in
the Hotel Resort, the Ancillary Facilities and Project Infrastructure or any part thereof in conformity
with the Maintenance Requirements and fails to commence remedial works within 15 (fifteen) days of
receipt of the O&M Inspection Report or notice in this behalf from the Authority or the Independent
Expert; as the case may be, the Authority, without prejudice to its rights under this Agreement including
Termination thereof, be entitled to undertake such remedial measures at the risk and cost of the
Concessionaire, and to recover its cost from Concessionaire. In addition to recovery of the aforesaid
cost, a sum equal to 20% (twenty per cent) of such cost shall be paid by the Concessionaire to the
Authority as Damages. For avoidance of doubt, the rights of the Authority under this Clause 17.4 shall
be without prejudice to its rights and remedies under Clause 17.3.

17.5.0verriding powers of the Authority

17.5.1 If in the opinion of the Authority, the Concessionaire is in material breach of its obligations
under this Agreement and in particular, the Maintenance Requirements, and such breach is
causing or is likely to cause material hardship or danger to any person or property, the Authority
may, without prejudice to any of its rights under this Agreement including Termination thereof,
by notice require the Concessionaire to take reasonable measures immediately for removing
such hardship or danger as the case may be.
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17.5.2 Inthe event the Concessionaire, upon notice under Clause 17.5.1, fails to rectify or remove any
hardship or danger within a reasonable period, the Authority may take over the performance of
any or all the obligations of the Concessionaire to the extent deemed necessary by it for
removing such hardship or danger; provided that the exercise of such overriding powers by the
Authority shall be of no greater scope and of no longer duration than is reasonably required in
the circumstances which caused the exercise of such overriding power by the Authority;
provided further that any costs and expenses incurred by the Authority in discharge of its
obligations hereunder shall be deemed to be O&M Expenses, and the Authority shall be entitled
to recover them from the Concessionaire in accordance with the provisions of Article 17 along
with the Damages specified therein.

17.6.Restoration of loss or damage to the Hotel Resort, Ancillary Facilities and Project
Infrastructure

Save and except as otherwise expressly provided in this Agreement, in the event that the Hotel Resort,
Ancillary Facilities and Project Infrastructure or any part thereof suffers any loss or damage during the
Concession Period from any cause whatsoever, the Concessionaire shall, at its cost and expense, rectify
and remedy such loss or damage forthwith so that the Hotel Resort, Ancillary Facilities and Project
Infrastructure conforms to the provisions of this Agreement.

17.7.Modifications to the Hotel Resort, Ancillary Facilities and Project Infrastructure

The Concessionaire shall not carry out any material modifications to the Hotel Resort and the Ancillary
Facilities and Project Infrastructure, save and except where such modifications are necessary for the
Hotel Resort and the Project infrastructure to operate in conformity with the Specifications and
Standards, Maintenance Requirements, Good Industry Practice and Applicable Laws; provided that the
Concessionaire shall notify the Independent Expert of the proposed modifications along with particulars
thereof at least 15 (fifteen days before commencing work on such modifications and shall reasonably
consider any suggestions which the Independent Expert may make within 15 (fifteen) days of receiving
Concessionaire’s proposal. Provisions of this Clause 17.7 shall also apply to Development Works
undertaken as Optional Development Obligations. For avoidance of doubt if the modification has a
Material Adverse Effect on the safety thereof or the safety of Users and other persons, the same shall
be subjected to tests and certification specified in Clause 13.3. For avoidance of doubt all modifications
hereunder shall comply with the safety requirements, Specifications and Standards, Applicable Laws,
Applicable Permits, terms of this Agreement and Good Industry Practice.

17.8.Excuse from performance of obligations

The Concessionaire shall not be considered in breach of its obligations under this Agreement if any part
of the Hotel Resort is not available to Users, or the Ancillary Facilities and Project Infrastructure is not
available for the use of the Hotel Resort on account of any of the following for the duration thereof:

(a) aForce Majeure Event;
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(b) measures taken to ensure the safe use of the Hotel Resort and Ancillary Facilities and Project
Infrastructure, except when unsafe conditions occurred because of failure of the
Concessionaire to perform its obligations under this Agreement; or

(c) compliance with a request from the Authority or the directions of any Government
Instrumentality, the effect of which is to close all or any part of the Hotel Resort or Ancillary
Facilities and Project Infrastructure.

Provided, that any such event and particulars thereof shall be notified by the Concessionaire to the
Authority and the Independent Expert without any delay.

Notwithstanding the above, the Concessionaire shall keep all unaffected parts of the Hotel Resorts open
to Users provided that Hospitality Services can be provided safely.
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ARTICLE 18: SAFETY REQUIREMENTS
18.1.Safety Requirements

The Concessionaire shall comply with the provisions of this Agreement, Applicable Laws, Applicable
Permits and Good Industry Practice for securing the safety of the Hotel Resort, Ancillary Facilities and
Project Infrastructure, safety of the Users and other persons present in the premises. In particular, the
Concessionaire shall develop, implement, and administer a surveillance and safety programme for
providing a safe environment on or about the Hotel Resort and the Ancillary Facilities and Project
Infrastructure and shall comply with the safety requirement set forth in Schedule K (the “Safety
Requirements”).

18.2.Expenditure on Safety Requirements

Unless otherwise expressly provided in this Agreement, all costs and expenses arising out of or relating
to Safety Requirements shall be borne by the Concessionaire.
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ARTICLE 19: MONITORING OF OPERATION AND MAINTENANCE

19.1.Annual Status Reports

During Operation Period, the Concessionaire shall, no later than 7 (seven) days after the close of every
Accounting Year, furnish to the Authority and the Independent Expert an annual report, in a mutually
agreed format, stating in reasonable detail the condition of the Hotel Resort and Ancillary Facilities and
Project Infrastructure, including its compliance or otherwise with the Maintenance Requirements and
the Safety Requirements, and shall promptly give such other relevant information as may be required
by the Independent Expert. In particular, such report shall separately identify and state in reasonable
detail the defects and deficiencies that require rectification.

19.2.Inspection

The Independent Expert shall inspect the Hotel Resort and the Ancillary Facilities and Project
Infrastructure at least once a year. It shall make a report of such inspection (the “O&M Inspection
Report”) stating in reasonable detail the defects or deficiencies, if any, with particular reference to the
Maintenance Requirements and Safety Requirements and send a copy thereof to the Authority and the
Concessionaire within 7 (seven) days of such inspection.

19.3.Tests

For determining that the Hotel Resort and the Ancillary Facilities and Project Infrastructure conforms
to the Maintenance Requirements, the Independent Expert shall require the Concessionaire to carry out,
or cause to be carried out, tests specified by it in accordance with Good Industry Practice. The
Concessionaire shall, with due diligence, carry out or cause to be carried out all such tests in accordance
with the instructions of the Independent Expert and furnish the results of such tests forthwith to the
Independent Expert. One half of the cost incurred on such tests, and to the extent certified by the
Independent Expert as reasonable, shall be reimbursed by the Authority to the Concessionaire.

19.4.Remedial measures

19.4.1 The Concessionaire shall repair or rectify the defects or deficiencies, if any, set forth in the
O&M Inspection Report or in the test results referred to in Clause 19.3 and furnish a report in
respect thereof to the Independent Expert and the Authority within 15 (fifteen) days of receiving
the O&M Inspection Report; provided that where the remedying of such defects or deficiencies
is likely to take more than 15 (fifteen) days, the Concessionaire shall submit progress reports
of the repair works once every week until such works are completed in conformity with this
Agreement.

19.4.2 The Independent Expert shall require the Concessionaire to carry out or cause to be carried out
tests, at its own cost, to determine that such remedial measures have brought the Hotel Resort,
Ancillary Facilities and Project Infrastructure into compliance with the Maintenance
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Requirements and the procedure set forth in this Clause 19.4.2 shall be repeated until the Hotel
Resort and the Ancillary Facilities and Project Infrastructure conforms to the Maintenance
Requirements.
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ARTICLE 20: SAFETY AND SECURITY

20.1.Security obligations of the Concessionaire

20.1.1

20.1.2

20.1.3

20.1.4

20.1.5

The Concessionaire shall provide and maintain perimeter fencing or other suitable protection
around the Hotel Resort and the Ancillary Facilities and Project Infrastructure and shall be
responsible for the security arrangements for the Hotel Resort in order to maintain safe and
orderly conduct of its business and the security thereof.

The Concessionaire shall install and operate a closed-circuit television system to monitor the
Hotel Resort and such other parts of the Hotel Resort as may be necessary and expedient for
safe operations of the Hotel Resort in accordance with Good Industry Practice.

The Concessionaire shall engage and depute trained personnel for maintaining the security and
safety of Users inside the Project Site in accordance with Good Industry Practice.

The Concessionaire shall not be entitled to any compensation for disruption of its operations or
loss or damage resulting from the Authority’s actions, or the actions of any organization
authorised by the Authority other than those resulting from willful or grossly negligent acts and
omissions of the Authority. The Authority agrees that it shall cause the relevant organization
to take such actions as reasonably deemed necessary by them for the security of the Hotel
Resort, without unduly disrupting the operations of the Hotel Resort or interfering with the
exercise of rights or fulfilment of obligations by the Concessionaire under this Agreement. The
Concessionaire agrees that it shall extend its full support and cooperation to the Authority and
to the other organization authorised by the Government in discharge of their obligations for and
in respect to the security of the Hotel Resort and the Ancillary Facilities and Project
Infrastructure.

The Concessionaire shall abide by and implement any instructions of the Authority and the
Independent Expert for enhancing the security within and around the Hotel Resort and
Ancillary Facilities and Project Infrastructure. The Concessionaire shall not be entitled to any
compensation for disruption of its operations or loss or damage resulting from the
implementation of any instruction of the Authority or the Independent Expert.

70



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri
Vijaya Puram through Public Private Partnership - Draft Concession Agreement

ARTICLE 21: HOSPITALITY SERVICES

21.1.Quality of Hospitality Services

(a) The Concessionaire shall procure that all Users in the Resort receive quality services in
accordance with the provisions of this Agreement and Good Industry Practices.

(b) The Concessionaire shall procure and ensure that all personnel engaged in the provision of
Hospitality Services are suitably qualified and receive sufficient training and instructions in
accordance with Good Industry Practice and standards of their relevant professional body, if
any, for execution of their duties, which shall at a minimum, be compliant with the
performance standards set out at Schedule C. The Concessionaire shall regularly supervise
and monitor the performance of the personnel to ensure that they comply with this Agreement,
Applicable Laws and Good Industry Practice.

(c) The Concessionaire shall address to any complaints received by the Users in a prompt and
effective manner and take all reasonable efforts to accommodate the requests of the Users.

21.2. Special Services

21.2.1. The Concessionaire agrees and undertakes to provide special services (“Special Services”) as
follows:

(a) arranging pickup and drop to and from the Hotel Resort;

(b) provide and operate laundry and concierge services;

(c) provide and operate fitness center /gymnasium for the Users employing/installing state of
the art equipment; as per Good Industry Practice;

(d) provide and operate business center with meeting rooms for the Users, employing/installing
state of the art equipment; employing/installing state of the art equipment; as per Good
Industry Practice;

(e) provide and operate swimming pool for the Users as per 5 Star hotel standards and as per
Good Industry Practice;

(f) provide and operate spa facilities comparable with 5 Star hotel standards and as per Good
Industry Practice;

(g) provide and operate saloon, shops/retail store as per 5 Star hotel standards and as per Good
Industry Practice;
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For the avoidance of doubt, it is clarified that the services specified in Clause 21.2 are the
minimum to be provided and the Concessionaire may, at its sole discretion, cost, and expense,
provide any other additional services in accordance with the terms of this Agreement. Revenue
from provision of such services shall considered part of the Gross Revenue from the Project.

21.3.Additional Services

21.3.1.

21.3.2.

21.3.3.

Notwithstanding anything to the contrary contained herein, the Concessionaire shall be entitled
to undertake any services which become permissible by any Change in Law, if the same is
allowed by the Authority, notwithstanding anything to the contrary contained in this
Agreement, the permission can be disallowed by the Authority at its discretion and without any
liability towards the Concessionaire. In the event that the Concessionaire intends to undertake
any such services, it shall obtain all necessary Applicable Permits in accordance with such
Change in Law and comply with such Change in Law throughout the Concession Period.

Further, the Concessionaire while seeking permission from the Authority of its proposal to
undertake Additional Services, shall also submit projected additional year- on- year Revenue
from the Additional Services. The projected additional year on year Revenue shall be duly
examined and certified by the Independent Expert.

After commissioning of Additional Services, the Concessionaire shall pay to the Authority,
15% (fifteen percent) of the additional Revenue derived from the Additional Services on yearly
basis. The 15% of additional Revenue derived from the Additional Services shall be deemed to
be part of the Concession Fee for each year of the Concession Period starting from
operationalization of the Additional Services.

21.4. Preferential reservation of Key(s) for Authority

21.4.1.

21.4.2.

21.4.3.

Concessionaire shall make preferential reservation of Key(s) for Authority on a best offer basis
for use by Authority or any person(s) nominated by it from time to time.

Notice of Reservation required: For such intended purpose of reservation of Key(s) in the
Hotel Resort, the Authority or its nominated representative shall give prior notice to the
Concessionaire or its assigned representative.

a) Deleted.

b) Deleted

Confirmation of reservations: Subject to availability of Keys as per commercial terms,
cancellations policy adopted by the Concessionaire in the normal course of business, the
Concessionaire shall duly communicate confirmation of reservation.

a) Deleted.

b) Deleted.
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21.4.4. Deleted.
a) Deleted.

b) Deleted.

21.4.5. Deleted.

21.4.6. Reservation and Cancellation Communications: All notices and confirmation or
cancellation of reservations shall be communicated in writing or via any other acceptable
medium; as may be mutually agreed in writing between the Authority and the Concessionaire.

21.4.7. Tariffs for Confirmed Reservations: Room tariff or room charges shall be payable to the
Concessionaire by the Authority or persons nominated by it for reservations availed.

21.4.8. Other charges: The Concessionaire shall be entitled to charge the Authority, or the person
nominated by it, appropriate fee for all services rendered as per applicable commercial terms

of business applicable to Users of the Hotel Project.

21.5. Deleted
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ARTICLE 22: INDEPENDENT EXPERT

22.1.Independent Expert

The Authority shall appoint, no later than 90 (ninety) days from the Execution Date, a third-party agency
(the “Independent Expert”) for the Concession Period. Provided that the Authority shall have the right
to appoint any of its agencies or departments to monitor the Project until the Independent Expert is
appointed in accordance with this Clause 22.1. The provisions of this Agreement with respect to the
Independent Expert shall apply mutatis mutandis to such agency or department until the Independent
Expert is appointed in accordance with the provisions of Schedule L and this Clause 22.1 and such
provisions shall be repeated after expiry of each appointment.

22.2.Duties and functions

(@) The Independent Expert shall discharge its duties and functions substantially in accordance
with the terms of reference set forth in Schedule L.

(b) The Independent Expert shall submit regular periodic reports at least once every month to the
Authority in respect of its duties and functions set forth in Schedule L.

(c) A true copy of all communications sent by the Authority to the Independent Expert and by
the Independent Expert to the Authority shall be sent forthwith by the Independent Expert to
the Concessionaire.

(d) A true copy of all communications sent by the Independent Expert to Concessionaire and by
the Concessionaire to the Independent Expert shall be sent forthwith by the Independent
Expert to the Authority.

22.3.Authorised signatories

The Authority shall require the Independent Expert to designate and notify to the Authority and the
Concessionaire up to 2 (two) persons employed in its firm to sign for and on behalf of the Independent
Expert, and any communication or document required to be signed by the Independent Expert shall be
valid and effective only if signed by any of the designated persons; provided that the Independent Expert
may, by notice in writing, substitute any of the designated persons by any of its employees.

22.4.Remuneration

The remuneration, cost and expenses of the Independent Expert shall be paid by the Authority, one-half
of such remuneration, cost and expense shall be reimbursed by the Concessionaire to the Authority
within 15 (fifteen) days of receiving a statement of expenditure from the Authority.
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22.5. Termination

22.5.1.

22.5.2.

The Authority may, in its discretion, terminate the appointment of the Independent Expert at
any time, but only after the appointment of another Independent Expert in accordance with
Clause 22.1 above.

If the Concessionaire has reason to believe that the Independent Expert is not discharging its
duties and functions in a fair, efficient, and diligent manner, it may make a written
representation to the Authority and seek termination of the appointment of the Independent
Expert. Upon receipt of such representation, the Authority shall hold a tripartite meeting with
the Concessionaire and the Independent Expert for an amicable resolution of the Dispute and
if any difference or disagreement between the Authority and the Concessionaire remains
unresolved, the Dispute shall be settled in accordance with the Dispute Resolution Procedure
in Article 39. In the event that the appointment of the Independent Expert is terminated
hereunder, the Authority shall appoint forthwith another Independent Expert in accordance with
Clause 22.1 above.

22.6.Dispute resolution

If either Party disputes any advice, instruction, decision, direction, or award of the Independent Expert,
or, as the case may be, the assertion or failure to assert jurisdiction, the Dispute shall be resolved in
accordance with the Dispute Resolution Procedure in Article 39.
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Part IV
FINANCIAL COVENANTS
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23.1.

23.1.1

23.1.2

23.1.3

23.14

23.2.

ARTICLE 23: FINANCIAL CLOSE

Financial Close

The Concessionaire shall provide to the Authority, 3 (three) copies of the Financial Package
and Financial Model furnished by it to the prospective Senior Lenders. As and when such
Financial Package is agreed with the Senior Lenders, with or without modifications, and such
agreement is confirmed by the signing of the agreed Financial Package by both the
Concessionaire and the Senior Lenders, a copy of the same shall be furnished by the
Concessionaire to the Authority forthwith.

Notwithstanding anything to the contrary contained in this Agreement, the Concessionaire
covenants with the Authority that it shall achieve Financial Close within 120 (one hundred and
twenty) days from the Execution Date. If the Concessionaire shall fail to achieve Financial
Close within the said 120 (one hundred and twenty) days period, the Concessionaire shall be
entitled to a further period of 60 (sixty) days, subject to payment of Damages to the Authority
for an amount calculated at the rate of 0.3% (zero point three per cent) of the Performance
Security for each day’s delay beyond the said 120 (one hundred and twenty ) day period.
Notwithstanding anything to the contrary contained in this Agreement, the Authority shall be
entitled to terminate this Agreement forthwith, without being liable in any manner whatsoever
to the Concessionaire, if the Concessionaire fails to pay in advance the Damages to the
Authority under and in accordance with this Sub-Acrticle.

Notwithstanding anything to the contrary contained in this Agreement, if the Financial Close
does not occur within 180 (one hundred and eighty) days including the extended period as set
forth in Clause 23.1.2 above, all rights, privileges, claims and entitlements, if any, of the
Concessionaire under or arising out of this Agreement shall be deemed to have been waived by
and to have ceased with the concurrence of the Concessionaire. It is clarified that in such an
event, notwithstanding anything contained herein or otherwise agreed between the Parties, the
Authority shall not be liable to the Concessionaire in any manner whatsoever.

Upon Termination of this Agreement under Clauses 23.1.2 and 23.1.3, the Authority shall be
entitled to encash the Performance Security or the Bid Security, as the case may be, and
appropriate the proceeds thereof as Damages for failure to achieve Financial Close in
accordance with this Clause 23.1.

Termination due to failure to achieve Financial Close

(a) Notwithstanding anything to the contrary contained in this Agreement, in the event that
Financial Close does not occur, for any reason whatsoever, within the period set forth in
Clause 23.1.2 or the extended period provided thereunder, all rights, privileges, claims
and entitlements of the Concessionaire under or arising out of this Agreement shall be
deemed to have been waived by, and to have ceased with the concurrence of the
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(b)

Concessionaire, and the Concession Agreement shall be deemed to have been terminated
by mutual agreement of the Parties.

Upon Termination under Clause 23.2(a), the Authority shall be entitled to encash the Bid
Security and appropriate the proceeds thereof as damages; provided, however, if
Financial Close has not occurred solely as a result of the Authority being in default of
any of its obligations under Clause 4.1.2, it shall, upon Termination, return the Bid
Security forthwith along with the Damages due and payable under Clause 4.5. For the
avoidance of doubt, it is expressly agreed that if the Bid Security shall have been
substituted by Performance Security, the Authority shall be entitled to encash therefrom
an amount equal to Bid Security.
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ARTICLE 24: CONSIDERATION PAYABLE BY THE CONCESSIONAIRE
24.1. Concession Fee

24.1.1. In consideration of the grant of the Concession, the Concessionaire shall during the Concession
Period, pay to the Authority by way of Concession Fee constituting the below:

a) a Fixed Annual Concession Fee (“Annual Concession Fee (ACF)”) sum of Rs. [e]° per
annum plus applicable taxes for the Accounting Year in which the Project COD is
achieved. Thereafter for every subsequent Accounting Year, the Annual Concession Fee
for that Accounting Year shall be the Annual Concession Fee for the previous Account
Year increased by 5%, and;

b) 3.6% (three point six percent) of annual Gross Revenues (“Gross Revenue Share”),
24.2. Annual Concession Fee

24.2.1. The Concessionaire agrees to pay to the Authority, for every year of the Concession Period,
commencing from the Project COD, a non-refundable Annual Concession Fee plus applicable
taxes; increased at 05% (five percent) year on year basis. In the event the Concessionaire
accrues Revenue from Optional Development Obligations, the Annual Concession Fee shall be
increased in proportion to additional Keys commissioned by Concessionaire. The revised
Annual Concession Fee amount shall be increased at 05% (five percent) year on year basis from
subsequent years, uptil Termination.

For instance, if the Keys originally commissioned in the Project on Project COD is 100 and
Concessionaire is liable to pay Rs. 2.5 Cr. as Annual Concession Fee in that accounting year;
and in the same accounting year undertakes development works and operationalized additional
40 Keys in 7" month of that Accounting Year, the revised Annual Concession Fee amount
payable shall be calculated proportionately by applying the formula - Annual Concession Fee
payable for originally commissioned Keys (2.5 cr.) + {Additional Keys Commissioned (40)/
original commissioned Keys (100) x Annual Concession Fee payable (2.5 cr.) x Remaining
Months in that Accounting Year (5/ 12)}, i.e. 2.5 + (40/100) x 2.5) x (5/12) =Rs. 2.92 Cr.
For next year, the Fee shall be calculated as: (140/100) x 2.5) x 1.05) = Rs. 3.68 Cr. For
subsequent years, the fee shall be escalated by 05% (five percent) year on year basis from
subsequent years, uptil Termination

% The Highest Annual Concession Fee will be the Bid evaluation parameter. “Highest Bidder” shall be Bidder offering the
highest Annual Concession Fee. The amount quoted by the Highest Bidder to be inserted here.
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24.3. Gross Revenue Share

24.3.1. The Concessionaire further agrees to pay annually to the Authority, for every year of the
Concession Period, commencing from the Project COD, 3.6% (three point six per cent) of Gross
Revenue earned by the Concessionaire for each Accounting Year. Gross revenue shall be as
per meaning prescribed in Article 43. For avoidance of doubt, it is noted that all Revenues
earned by the Concessionaire from the Project shall be included in computation of Gross
Revenue Share, including Revenue earned from Optional Development Obligations and
Hospitality Services

24.3.2. The Concessionaire shall maintain a separate record for monthly Revenue from all activities.
The record will detail tariff and other details of the Revenue generation and shall be audited
and certified by the Statutory Auditor of the Concessionaire. The Revenue generation from
such activities and corresponding records shall be reviewed by the Independent Expert on
quarterly basis for assertion of the actual Revenue from the Project.

24.3.3. The Authority may, in order to satisfy itself that the Concessionaire is reporting its Gross
Revenue in an honest and faithful, depute its representatives to the Project Facilities and the
offices of the Concessionaire, and undertake such other measures and actions as it may deem
necessary to ascertain the actual Revenues provided that such deputation of the Authority’s
representative shall not be for a period of more than 7 days in any continuous period of 180
(one hundred and eighty) days.

24.3.4. If the verification of Gross Revenue pursuant to this Article demonstrates that the Gross
Revenue is more than the amount reported by the Concessionaire, the Authority shall, for the
purpose of determining the Gross Revenue, be entitled to undertake sampling of quarterly Gross
Revenue receipts for a continuous period of 3 (three) months. The Parties hereto agree that if
the quarterly Gross Revenue varies from the quarterly Gross Revenue reported by the
Concessionaire exceeds 1% (one percent) thereof, the difference between the computed
quarterly Gross Revenue and the reported quarterly Gross Revenue shall be multiplied by 90
(ninety) days and the product thereof shall be paid as Damages by the Concessionaire to the
Authority.

24.3.5. In the event of any Dispute relating to such sampling, the Dispute Resolution Procedure shall
apply. For avoidance of doubt, it is agreed that seasonal variations in Gross Revenue shall be
determined by the Independent Expert on the basis of past trends and other relevant information
and due weightage shall be assigned to such variations in computing the Gross Revenue payable
under this Article.

24.4. Payment of Concession Fee

24.4.1. For every Accounting Year, the Annual Concession Fee to be paid by the Concessionaire shall
be due and payable within 15 (fifteen) days of the commencement of the Accounting Year.
Provided that the Annual Concession Fee for the First Accounting Year shall be paid within 15
(fifteen) days of the occurrence of the COD.
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24.4.2. The Concessionaire shall, with each payment of the Concession Fee submit:

a) a certificate that the amounts paid are correct and in accordance with the provisions of the
Agreements;

b) details in respect of Taxes/duties payable/reimbursable in accordance with the provisions
of this Agreement;

c) details in respect of other Damages payable in accordance with the provisions of this
Agreement;

d) netamount payable under the provisions of this Agreement;

e) details of the Revenue in the relevant year generated from the operations date of the Hotel
Project including any Optional Development Obligation and Additional Services as
applicable; and

f) Audited annual financial statements indicating Gross Revenue, as certified by statutory
auditor.

24.4.3. The Gross Revenue Share for an Accounting Year shall be payable in annual instalment on or
before the thirty-first day of October of the succeeding Accounting Year, based on audited
accounts of the Concessionaire. For example, the Gross Revenue Share for the Accounting
Year 2025-2026 shall be payable on or before 31st October 2026. Further, Concessionaire shall
with each payment of Gross Revenue Share shall submit the requisite documents as per Clause
24.3 and Clause 24.4.2.

24.5. Delayed Payments

All amounts due and payable by the Concessionaire under the provisions of this Agreement shall be
paid on or before the time period stipulated in Clause 24.4. In the event of delay beyond such period
the Concessionaire shall pay interest for the period of delay, calculated at the rate specified in Clause
42.4.

24.6. Disputed Amounts

24.6.1. The Authority shall, within 30 (thirty) days of receiving the Concession Fee, notify the
Concessionaire of the disputed amounts along with details thereof (the “Disputed Amounts™).
Within 7 (seven) days of receiving such notice, the Concessionaire shall present any
information or evidence as may be reasonably required for determining that such Disputed
Amounts are not payable. The Authority may, if necessary, meet a representative of the
Concessionaire for resolving the dispute and in the event that the dispute is not resolved the
Dispute Resolution Procedure in accordance with Article 39 shall apply.
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24.6.2. If any amount is payable by either Party upon determination of a dispute regarding any Disputed
Amount such amount shall be deemed to be payable on the date when it first became due and
interest for the period of delay shall be due and payable at the rate specified in Clause 24.5.

24.7. Set-off.

24.7.1. Except as provided in Article 25, the Concessionaire shall not be entitled to retain or set-off
any amount due to the Authority by it, but the Authority may retain or set-off any amount owed
to it by the Concessionaire under this Agreement which has fallen due and payable against any
amount due to the Concessionaire under this Agreement.

24.7.2. If the payment or deduction of any amount pursuant to Article 24 is disputed, then any

undisputed element of that amount shall be paid, and the disputed element shall be dealt with
in accordance with the Dispute Resolution Procedure in Article 39.
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ARTICLE 25: TARIFF

25.1. Tariff Structure

25.1.1.

25.1.2.

25.1.3.

The Concessionaire may determine the tariff structure for different categories of Keys and other
services in such manner as it deems fit; provided however, that such tariffs shall not be
combined with any facility or service that is not directly connected with the Hotel Resort.

Deleted

The Concessionaire may, for occupancy of Keys in the Hotel Resort by Users, levy and recover
such tariffs as it may determine from time to time and shall also be entitled to charge market
related rates for other services such as telephone, telefax, laundry, food, beverages, liquor,
recreation amenities (outdoor pool, health club, spa, sauna, fitness facility etc.), outdoor
catering, vending machines, Wi-Fi services and any other services (the “Associated Services”).
The Concessionaire may also recover rent or fee for use of commercial or other spaces of every
description and kind, provided by the Concessionaire.

25.2.User Charges or Service Charges

25.2.1.

25.2.2.

The Concessionaire may levy and recover an additional service charge for and in respect of any
facility or service as it may deem fit.

User Charges or Service Charges shall mean charges of every kind (from both cash and credit
transactions computed prior to payment of any commission or service charge or fee thereon)
charged by the Concessionaire from the operation of the Hotel Resort, Ancillary Facilities and
Project Infrastructure and provision of any and all services, and/or any other activity related to
the Project including additional facilities, if any, and shall include all amounts charged and
recovered by the Concessionaire from the Users on mutually agreed terms and shall include
user charges for use of the Hospitality Services and Associated Services by the Users, and shall
also include but not be limited to all charges, rent, license fees, tariff, fee, compensation,
benefits, deposits (whether long term or short term and whether refundable or not), capital
receipts, insurance claims, or any other similar payment by whatever name called, on account
of room tariff and / or rentals, sale of food beverages, infotainment, advertisement, use of
commercial or other spaces for rent/license or fee of every description and kind, and any other
services or facility provided by the Concessionaire as per the provisions of the Concession
Agreement, and received by or paid to the Concessionaire or receivable by the Concessionaire
or payable to the Concessionaire or due and realisable by the Concessionaire, for or with respect
to use of Hotel Resort, Ancillary Facilities and Project Infrastructure and any of the Hospitality
Services and Associated Services. For the avoidance of doubt, all the User Charges or Service
Charges shall be included in the computation of Gross Revenue.
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25.3. Taxes and duties

All Taxes, duties, levies, and cess shall be paid by the Concessionaire.
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ARTICLE 26: PROJECT ACCOUNT
26.1. Project Account

26.1.1. The Concessionaire shall, prior to the Appointed Date, open and establish a Project Account
with a Bank (the “Project Account Bank”) in accordance with this Agreement read with the
Project Account Agreement.

26.1.2. The nature and scope of the Project Account are fully described in the agreement (the “Project
Account Agreement”) to be entered into amongst the Concessionaire, the Authority and the

Project Account Bank and the Senior Lenders through the Lenders’ Representative, which shall
be substantially in the form set forth in Schedule M.

26.2. Deposits into Project Account

26.2.1. The Concessionaire shall deposit or cause to be deposited the following inflows and receipts
into the Project Account:

a) All funds constituting the Financial Package;
b) All revenues from the usage of the Project Facilities and its Associated Services;
c) All payments by the Authority;

d) All capital and / or revenue subsidy, if any, received by the Concessionaire from any
Government Instrumentality.

Provided that the Senior Lenders may make direct disbursement to the Contractors and
suppliers in accordance with the express provisions contained on this behalf in the
Financing Agreements.

26.3.Withdrawals during Concession Period

26.3.1. The Concessionaire shall, at the time of opening the Project Account, give irrevocable
instructions, by way of an Project Account Agreement, to the Project Account Bank instructing,
inter alia, that deposits in the Project Account shall be appropriated in the following order every
year, or at shorter intervals as necessary, and if not due in a year then appropriated
proportionately in such year and retained in the Project Account and paid out therefrom in the
year when due:

a) all Taxes due and payable by the Concessionaire for and in respect of the Project;
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b) all payments relating to development of the Project, subject to and in accordance with
the conditions, if any, set forth in the Financing Agreements;

c) O&M Expenses, subject to the ceiling, if any, set forth in the Financing Agreements;

d) O&M Expenses and other costs and expenses incurred by the Authority in accordance
with the provisions of this Agreement, and certified by the Authority as due and payable
to it;

e) Concession Fee due and payable to the Authority;

f) monthly proportionate provision of Debt Service due in an Accounting Year;

g) all payments and Damages certified by the Authority as due and payable to it by the
Concessionaire;

h) monthly proportionate provision of Debt Service payments due in an Accounting Year
in respect of Subordinated Debt;

i) any reserve requirements set forth in the Financing Agreements and

j) balance, if any, in accordance with the instructions of the Concessionaire

26.3.2. The Concessionaire shall not in any manner modify the order of payment specified in Clause
3.1, except with the prior written approval of the Authority.

26.4.Withdrawals upon Termination

26.4.1. Notwithstanding anything to the contrary contained in this Agreement, all amounts standing to
the credit of the Project Account shall, upon Termination, be appropriated in the following
order:

a) all Taxes due and payable by the Concessionaire for and in respect of the Project.

b) 90% (Ninety per cent) of Debt Due less Insurance Cover, excluding Subordinated
Debt;

c) Outstanding Concession Fee;

d) all payments due and payable under this Agreement and/or Damages certified by the
Authority as due and payable to it by the Concessionaire;
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e) retention and payments relating to the liability for defects and deficiencies set forth
in this Agreement;

f) outstanding Debt Service including the balance of Debt Due;

g) outstanding Subordinated Debt;

h) incurred or accrued O&M Expenses;

i) any other payments required to be made under this Agreement and

j)  balance, if any, in accordance with the instructions of the Concessionaire

provided that no appropriations shall be made under Sub Clause (i) of this Clause until a Vesting
Certificate has been issued by the Authority under the provisions of Article 33.

26.4.2. The provisions of this Article and the instructions contained in the Project Account Agreement

shall remain in full force and effect until the obligations set forth in Clause 26.4.1 have been
discharged.
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ARTICLE 27: INSURANCE

27.1.Insurance during Concession Period

The Concessionaire shall effect and maintain at its own cost, during the Construction Period and the
Operation Period, such insurances for such maximum sums as may be required under the Financing
Agreements and the Applicable Laws, and such insurances as may be necessary or prudent in
accordance with Good Industry Practice. The Concessionaire shall also effect and maintain such
insurances as may be necessary for mitigating the risks that may devolve on the Authority as a
consequence of any act or omission of the Concessionaire during the Concession Period. The
Concessionaire shall procure that in each insurance policy, the Authority shall be a co-insured. For
avoidance of doubt, the level of insurance to be maintained by the Concessionaire after repayment of
Senior Lenders' dues in full shall be determined on the same principles as applicable for determining
the level of insurance prior to such repayment of Senior Lenders' dues.

27.2.Insurance Cover

27.2.1. Without prejudice to the provisions contained in Clause 27.1, the Concessionaire shall, during
the Operation Period, procure and maintain Insurance Cover including but not limited to the
following:

(a) Loss, damage, or destruction of the Project Assets, including assets handed over by the
Authority to the Concessionaire, at replacement value;

(b) comprehensive third-party liability insurance including injury to or death of personnel of
the Authority or others who may enter the Hotel Resort and Ancillary Facilities and
Project Infrastructure;

(c) the Concessionaire's general liability arising out of the Concession;

(d) liability to third parties for goods or property damage;

(e) workmen's compensation insurance; and

(f) any other insurance that may be necessary to protect the Concessionaire and its
employees, including all Force Majeure Events that are insurable at commercially
reasonable premiums and not otherwise covered in items (a) to (d) above.

27.3.Notice to the Authority

No later than 45 (forty-five) days prior to commencement of the Construction Period or the Operation
Period, as the case may be, the Concessionaire shall by notice furnish to the Authority, in reasonable
detail, information in respect of the insurances that it proposes to effect and maintain in accordance
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with this Article 27. Within 30 (thirty) days of receipt of such notice, the Authority may require the
Concessionaire to effect and maintain such other insurances as may be necessary pursuant hereto, and
in the event of any difference or disagreement relating to any such insurance, the Dispute Resolution
Procedure in Article 39 shall apply.

27.4.Evidence of Insurance Cover

All insurances obtained by the Concessionaire in accordance with this Article 27 shall be maintained
with insurers on terms consistent with Good Industry Practice. Within 15 (fifteen) days of obtaining
any insurance cover, the Concessionaire shall furnish to the Authority, notarised true copies of the
certificate(s) of insurance, copies of insurance policies and premia payment receipts in respect of such
insurance, and no such insurance shall be cancelled, modified, or allowed to expire or lapse until the
expiration of at least 45 (forty five) days after notice of such proposed cancellation, modification or
non-renewal has been delivered by the Concessionaire to the Authority.

27.5.Remedy for failure to insure.

If the Concessionaire fails to effect and keep in force all insurances which it is required to obtain
pursuant hereto, the Authority shall have the option to either keep in force any such insurances, and pay
such premia and recover the costs thereof from the Concessionaire, or in the event of computation of a
Termination Payment, treat an amount equal to the Insurance Cover as deemed to have been received
by the Concessionaire.

27.6.Waiver of subrogation

All insurance policies in respect of the insurance obtained by the Concessionaire pursuant to this Article
27 shall include a waiver of any and all rights of subrogation or recovery of the insurers thereunder
against, inter alia, the Authority, and its assigns, successors, undertakings and their subsidiaries,
Affiliates, employees, insurers and underwriters, and of any right of the insurers to any set-off or
counterclaim or any other deduction, whether by attachment or otherwise, in respect of any liability of
any such person insured under any such policy or in any way connected with any loss, liability or
obligation covered by such policies of insurance.

27.7.Concessionaire's waiver

The Concessionaire hereby further releases, assigns and waives any and all rights of subrogation or
recovery against, inter alia, the Authority and its assigns, undertakings and their subsidiaries, Affiliates,
employees, successors, insurers and underwriters, which the Concessionaire may otherwise have or
acquire in or from or in any way connected with any loss, liability or obligation covered by policies of
insurance maintained or required to be maintained by the Concessionaire pursuant to this Agreement
(other than third party liability insurance policies) or because of deductible clauses in or inadequacy of
limits of any such policies of insurance.
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27.8.Application of insurance proceeds

The proceeds from all insurance claims, except life and injury, shall be paid to the Concessionaire and
it shall notwithstanding anything to the contrary contained in this Agreement, apply such proceeds
towards payment of Damages and balance remaining, if any, shall be applied for any necessary repair,
reconstruction, reinstatement, replacement, improvement in the Hotel Resort and Ancillary Facilities
and Project Infrastructure, in accordance with the provisions contained in this behalf in the Financing
Agreements.

27.9.Compliance with conditions of insurance policies

The Concessionaire expressly acknowledges and undertakes to fully indemnify the Authority from and
against all losses and claims arising from the Concessionaire’s failure to comply with conditions
imposed by the insurance policies effected in accordance with this Agreement.
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ARTICLE 28: ACCOUNTS AND AUDIT

28.1.Audited accounts

28.1.1.

28.1.2.

28.1.3.

The Concessionaire shall maintain books of accounts recording all its receipts (including the
Revenues from room charges, restaurants, sale of food and provision of Associated Services,
and all incomes derived or collected by it from or on account of the Hotel Resort and/or its
use), income, expenditure, payments, assets, and liabilities, in accordance with this Agreement,
Applicable Laws, Applicable Permits and Good Industry Practice. The Concessionaire shall
provide 2 (two) copies of its balance sheet, cash flow statement and profit and loss account,
along with a report thereon by its Statutory Auditors, within 90 (ninety) days of the close of the
Accounting Year to which they pertain and such audited accounts, save and except where
expressly provided to the contrary, shall form the basis of payments by either Party under this
Agreement. The Authority shall have the right to inspect the Revenue records of the
Concessionaire during office hours and require copies of relevant extracts of books of accounts,
duly certified by the Statutory Auditors, to be provided to the Authority only for verification of
basis of payments, and in the event of any discrepancy or error being found, the same shall be
rectified and such rectified account shall form the basis of payments by either Party under this
Agreement.

The Concessionaire shall, within 30 (thirty) days of the close of each quarter of an Accounting
Year, furnish to the Authority its unaudited financial results in respect of the preceding quarter,
in the manner and form prescribed by the Securities and Exchange Board of India for
publication of quarterly results by the companies listed on a stock exchange.

On or before the 31st (thirty-first) day of May each year, the Concessionaire shall provide to
the Authority, for the preceding Accounting Year, a statement duly audited by its Statutory
Auditors giving summarized information on Revenues and such other information as the
Authority may reasonably require.

28.2.Appointment of Auditors

28.2.1.

28.2.2.

28.2.3.

The Concessionaire shall appoint and have during the subsistence of this Agreement as its
Statutory Auditors, a firm having at least five practicing Chartered Accountants on its rolls. All
fees and expenses of the Statutory Auditors shall be borne by the Concessionaire.

The Concessionaire may terminate the appointment of its Statutory Auditors after a notice of
45 (forty-five) days to the Authority, subject to the replacement Statutory Auditors being
appointed in accordance with the Clause 28.2.1.

Notwithstanding anything to the contrary contained in this Agreement, the Authority shall have
the right but not the obligation, to appoint at its cost from time to time and at any time, another
firm of Chartered Accountants (the “Additional Auditors”) to audit and verify all those
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matters, expenses, costs, realisations and things which the Statutory Auditors are required to
do, undertake or certify pursuant to this Agreement.

28.2.4. The Authority shall have the right, but not the obligation, to appoint at its own cost, another
firm of Chartered Accountants (the “Concurrent Auditors”) to undertake concurrent audit of
the Concessionaire's accounts.

28.3.Certification of claims by Statutory Auditors

Any claim or document provided by the Concessionaire to the Authority in connection with or relating
to receipts, income, payments, costs, expenses, accounts or audit, and any matter incidental thereto shall
be valid and effective only if certified by its Statutory Auditors. For avoidance of doubt, such
certification shall not be required for exchange of information in the normal course of business.

28.4.Set-off.

In the event any amount is due and payable by the Authority to the Concessionaire, it may set-off any
sums payable to it by the Concessionaire and pay the balance remaining. Any exercise by the Authority
of its rights under this Clause 28.4 shall be without prejudice to any other rights or remedies available
to it under this Agreement or otherwise.
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Part V
FORCE MAJEURE AND TERMINATION

93



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri
Vijaya Puram through Public Private Partnership - Draft Concession Agreement

ARTICLE 29: FORCE MAJEURE

29.1.Force Majeure

As used in this Agreement, the expression “Force Majeure” or “Force Majeure Event” shall, save
and except as expressly provided otherwise, mean occurrence in India of any or all of Non-Political
Event, Indirect Political Event and Political Event, as defined in Clauses 29.2, 29.3 and 29.4
respectively, if it affects the performance by the Party claiming the benefit of Force Majeure (the
“Affected Party”) of its obligations under this Agreement and which act or event: (a) is beyond the
reasonable control of the Affected Party; and (b) the Affected Party could not have prevented or
overcome by exercise of due diligence and following Good Industry Practice; and (c) has Material
Adverse Effect on the Affected Party.

29.2.Non-Political Event

A Non-Political Event shall mean one or more of the following acts or events:

(a)

(b)

(©)

(d)

(€)

act of God, epidemic, pandemic, extremely adverse weather conditions, lightning, earthquake,
landslide, cyclone, flood, volcanic eruption, tsunami, chemical or radioactive contamination or
ionisation radiation, fire or explosion (to the extent of contamination or radiation or fire or
explosion originating from a source external to the Hotel Resort and Ancillary Facilities and
Project Infrastructure);

strikes or boycotts (other than those involving the Concessionaire, Contractors or their
respective employees/representatives, or attributable to any act or omission of any of them)
interrupting supplies and services to the Hotel Resort, Ancillary Facilities and Project
Infrastructure for a continuous period of 24 (twenty four) hours and an aggregate period
exceeding 7 (seven) days in an Accounting Year, and not being an Indirect Political Event set
forth in Clause 29.3;

any failure or delay of a Contractor but only to the extent caused by another Non-Political Event
and which does not result in any offsetting compensation being payable to the Concessionaire
by or on behalf of such Contractor;

any delay or failure of an overseas Contractor to deliver any critical equipment required for the
Hotel Resort, Ancillary Facilities and Project Infrastructure and not available in India if such
delay or failure is caused outside India by any event specified in Sub-clause (a) above and
which does not result in any offsetting compensation being payable to the Concessionaire by
or on behalf of such Contractor;

any judgement or order of any court of competent jurisdiction or statutory authority made
against the Concessionaire in any proceedings for reasons other than (i) failure of the
Concessionaire to comply with any Applicable Law or Applicable Permit; or (ii) on account of
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breach of any Applicable Law or Applicable Permit or of any contract; or (iii) enforcement of
this Agreement; or (iv) exercise of any of its rights under this Agreement by the Authority;

(f) the discovery of geological conditions, toxic contamination or archaeological remains on the

Project Site that could not reasonably have been expected to be discovered through an
inspection of the Project Site; or

(9) any event or circumstances of a nature analogous to any of the foregoing.

29.3.Indirect Political Event

An Indirect Political Event shall mean one or more of the following acts or events:

(@)

(b)

(©

(d)

(€)

)

(9)

(h)

an act of war (whether declared or undeclared), invasion, armed conflict or act of foreign
enemy, blockade, embargo, riot, insurrection, terrorist or military action, civil commaotion, or
politically motivated sabotage;

any political or economic upheaval, disturbance, movement, struggle, or similar occurrence
which could not have been anticipated or foreseen by a prudent person and which causes the
construction or operation of the Project to be financially unviable or otherwise not feasible;

industry-wide or State-wide strikes or industrial action for a continuous period of 24 (twenty-
four) hours and exceeding an aggregate period of 7 (seven) days in an Accounting Year;

any civil commaotion, boycott or political agitation which prevents operation of the Hotel Resort
or Ancillary Facilities and Project Infrastructure by the Concessionaire for an aggregate period
exceeding 7 (seven) days in an Accounting Year;

failure of the Authority to permit the Concessionaire to continue the Development Works, with
or without modifications, in the event of stoppage of such works after discovery of any
geological or archaeological finds or for any other reason;

any failure or delay of a Contractor to the extent caused by an Indirect Political Event and which
does not result in any offsetting compensation being payable to the Concessionaire by or on
behalf of such Contractor;

any Indirect Political Event that causes a Non-Political Event; or

any event or circumstances of any nature analogous to any of the foregoing.
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29.4.Political Event

A Political Event shall mean one or more of the following acts or events by or on account of any
Government Instrumentality:

(@)

(b)

(©

(d)

(€)

Change in Law, only if consequences thereof cannot be dealt with under and in accordance
with the provisions of Article 36;

compulsory acquisition in national interest or expropriation of any Project Assets or rights of
the Concessionaire or of the Contractors;

unlawful or unauthorised or without jurisdiction revocation of, or refusal to renew or grant
without valid cause, any clearance, license, permit, authorisation, no-objection certificate,
consent, approval or exemption required by the Concessionaire or any of the Contractors to
perform their respective obligations under this Agreement and the Project Agreements;
provided that such delay, modification, denial, refusal or revocation did not result from the
Concessionaire’s or any Contractor’s inability or failure to comply with any condition relating
to grant, maintenance or renewal of such clearance, license, authorisation, no-objection
certificate, exemption, consent, approval or permit;

any failure or delay of a Contractor but only to the extent caused by another Political Event
and which does not result in any offsetting compensation being payable to the Concessionaire
by or on behalf of such Contractor; or

any event or circumstance of a nature analogous to any of the foregoing.

29.5.Duty to report Force Majeure Event

29.5.1 Upon occurrence of a Force Majeure Event, the Affected Party shall by notice report such

(@)

(b)

(©)

(d)

occurrence to the other Party forthwith. Any notice pursuant hereto shall include full particulars
of:

the nature and extent of each Force Majeure Event which is the subject of any claim for relief
under this Article 29 with evidence in support thereof;

the estimated duration and effect or probable effect which such Force Majeure Event is having
or will have on the Affected Party’s performance of its obligations under this Agreement;

the measures which the Affected Party is taking or proposes to take for alleviating the impact
of such Force Majeure Event; and

any other information relevant to the Affected Party’s claim.
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29.5.2 The Affected Party shall not be entitled to any relief for or in respect of a Force Majeure Event
unless it shall have notified the other Party of the occurrence of the Force Majeure Event as
soon as reasonably practicable, and in any event no later than 7 (seven) days after the Affected
Party knew, or ought reasonably to have known, of its occurrence, and shall have given
particulars of the probable material effect that the Force Majeure Event is likely to have on
performance of its obligations under this Agreement.

29.5.3 For so long as the Affected Party continues to claim to be materially affected by such Force
Majeure Event, it shall provide the other Party with regular (and not less than weekly) reports
containing information as required under Clause 29.5.1, and such other information as the other
Party may reasonably request the Affected Party to provide.

29.6. Effect of Force Majeure Event on the Concession

29.6.1 Upon occurrence of any Force Majeure Event prior to the Appointed Date, the period set forth
in Clause 4.1 for fulfilment of the Conditions Precedent, and in Clause 23.1 for achieving the
Financial Close, shall be extended by a period equal in length to the duration of the Force
Majeure Event.

29.6.2 At any time after the Appointed Date if any Force Majeure Event occurs:

(a) before Project COD, the Concession Period and the dates set forth in the Project Completion
Schedule shall be extended by a period equal in length to the duration for which such Force
Majeure Event subsists; or

(b) after Project COD, whereupon the Concessionaire is unable to provide the Hotel Resort,
Ancillary Facilities and Project Infrastructure services despite making best efforts or it is
directed by the Authority or any Governmental Instrumentality to suspend the aforesaid
services during the subsistence of such Force Majeure Event, the Concession Period shall be
extended by a period equal in length to the period during which the Concessionaire was
prevented from providing the aforesaid services on account thereof; provided that in the event
of reduction in Hotel Resort, Ancillary Facilities and Project Infrastructure services on
account of partial suspension of services which cause the Gross Revenue to decline below
75% (seventy five per cent) of the Average Daily Gross Revenue for the corresponding period
over the preceding 2 (two) years, the Authority shall extend the Concession Period in
proportion to the loss of such Gross Revenue due to Force Majeure. For the avoidance of
doubt, loss of 25% (twenty-five per cent) in Gross Revenue for 4 (four) days as compared to
the Average Daily Gross Revenue for the corresponding period during the preceding 2 (two)
years shall entitle the Concessionaire to the extension of 1 (one) day in the Concession Period.
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29.7.Allocation of costs arising out of Force Majeure

29.7.1 Upon occurrence of any Force Majeure Event prior to the Appointed Date, the Parties shall
bear their respective costs and no Party shall be required to pay to the other Party any costs
thereof.

29.7.2 Upon occurrence of a Force Majeure Event after the Appointed Date, the Parties shall bear their
respective costs and no Party shall be required to pay to the other Party any costs thereof, the
costs incurred and attributable to such event and directly relating to the Hotel Resort, Ancillary
Facilities and Project Infrastructure (the “Force Majeure Costs”) shall be allocated and paid
as follows:

(a) upon occurrence of a Non-Political Event, the Parties shall bear their respective Force
Majeure Costs and neither Party shall be required to pay to the other Party any costs
thereof;

(b) upon occurrence of an Indirect Political Event, all Force Majeure Costs attributable to
such Indirect Political Event, and not exceeding the Insurance Cover for such Indirect
Political Event, shall be borne by the Concessionaire, and to the extent Force Majeure
Costs exceed such Insurance Cover, one half of such excess amount shall be reimbursed
by the Authority to the Concessionaire; and

(c) upon occurrence of a Political Event, all Force Majeure Costs attributable to such
Political Event shall be reimbursed by the Authority to the Concessionaire.

29.7.3 For avoidance of doubt, Force Majeure Costs may include interest payments on debt, O&M
Expenses, any increase in the cost of Development Works on account of inflation and all other
costs directly attributable to the Force Majeure Event, but shall not include loss of Revenues
from room charges, restaurants and sale of food and all incomes derived or collected by it from
or on account of the Hotel Resort, Ancillary Facilities and Project Infrastructure and Associated
Services, or debt repayment obligations, and for determining such costs, information contained
in the Financial Package may be relied upon to the extent that such information is relevant.

29.7.4 Save and except as expressly provided in this Article, neither Party shall be liable in any manner
whatsoever to the other Party in respect of any loss, damage, cost, expense, claims, demands,
and proceedings relating to or arising out of occurrence or existence of any Force Majeure
Event or exercise of any right pursuant hereto.

29.8. Termination Notice for Force Majeure Event

If a Force Majeure Event subsists for a period of 180 (one hundred and eighty) days or more within a
continuous period of 365 (three hundred and sixty five) days, either Party may in its discretion terminate
this Agreement by issuing a Termination Notice to the other Party without being liable in any manner
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whatsoever, save as provided in this Article and upon issue of such Termination Notice, this Agreement
shall, notwithstanding anything to the contrary contained herein, stand terminated forthwith; provided
that before issuing such Termination Notice, the Party intending to issue the Termination Notice shall
inform the other Party of such intention and grant 15 (fifteen) days’ time to the other Party to make a
representation and may after the expiry of such 15 (fifteen) day period, whether or not it is in receipt of
such representation, in its sole discretion issue the Termination Notice.

29.9. Termination Payment for Force Majeure Event

29.9.1 If Termination is on account of a Non-Political Event, the Authority shall make a Termination
Payment to the Concessionaire in an amount equal to 90% (ninety per cent) of the Debt Due
less Insurance Cover.

29.9.2 If Termination is on account of an Indirect Political Event, the Authority shall make a
Termination Payment to the Concessionaire in an amount equal to:

(@)  Debt Due less Insurance Cover; provided that if any insurance claims forming part of
the Insurance Cover are not admitted and paid, then 80% (eighty per cent) of such
unpaid claims shall be included in the computation of Debt Due; and

(b)  110% (one hundred and ten per cent) of the Adjusted Equity.

29.9.3 If Termination is on account of a Political Event, the Authority shall make a Termination
Payment to the Concessionaire in an amount that would be payable under Clause 32.3.2 as if it
were an Authority Default.

29.10. Dispute resolution

In the event that the Parties are unable to agree in good faith about the occurrence or existence of a
Force Majeure Event, such Dispute shall be finally settled in accordance with the Dispute Resolution
Procedure in accordance with Article 39; provided that the burden of proof as to the occurrence or
existence of such Force Majeure Event shall be upon the Party claiming relief and/or excuse on account
of such Force Majeure Event.

29.11. Excuse from performance of obligations

If the Affected Party is rendered wholly or partially unable to perform its obligations under this
Agreement because of a Force Majeure Event, it shall be excused from performance of such of its
obligations to the extent it is unable to perform on account of such Force Majeure Event; provided that:

(a) the suspension of performance shall be of no greater scope and of no longer duration
than is reasonably required by the Force Majeure Event;
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(b) the Affected Party shall make all reasonable efforts to mitigate or limit damage to the
other Party arising out of or as a result of the existence or occurrence of such Force
Majeure Event and to cure the same with due diligence; and

(c) when the Affected Party is able to resume performance of its obligations under this
Agreement, it shall give to the other Party notice to that effect and shall promptly
resume performance of its obligations hereunder.

29.12. Relief for Unforeseen Events

29.12.1. Upon occurrence of an unforeseen event, situation or similar circumstances not contemplated
or referred to in this Agreement, and which could not have been foreseen by a prudent and
diligent person (the “Unforeseen Event”), any Party may by notice inform the other Party of
the occurrence of such Unforeseen Event with the particulars thereof and its effects on the costs,
expense, and Revenues of the Project. Within 15 (fifteen) days of such notice, the Parties shall
meet and make efforts in good faith to determine if such Unforeseen Event has occurred, and
upon reaching agreement on occurrence thereof, deal with it in accordance with the provisions
of this Clause 29.12.

29.12.2.Upon determination of the occurrence of an Unforeseen Event, the Parties shall make a
reference to a conciliation tribunal which shall comprise one member each to be nominated by
both Parties from among persons who have been judges of a High Court and the conciliators so
nominated shall choose a chairperson who has been a Judge of the Supreme Court or Chief
Justice of a High Couirt.

29.12.3.The conciliation tribunal referred to it Clause 29.12.2 shall conduct its proceedings in
accordance with the provisions of Article 39 as if it is an arbitration proceeding under that
Acrticle, save and except as provided in Clause 29.12.

29.12.4.The conciliation tribunal referred to in this Clause 29.12 shall conduct preliminary
proceedings to satisfy itself that:

@) an Unforeseen Event has occurred,;

(b) the effects of such Unforeseen Event cannot be mitigated without a remedy or relief
which is not contemplated in the Agreement; and

(c) the Unforeseen Event or its effects have not been caused by any Party by any act or
omission or its part,

and if the conciliation tribunal is satisfied that each of the conditions specified hereinabove is
fulfilled, it shall issue an order to this effect and conduct further proceedings under this Clause
29.12.
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29.12.5.Upon completion of the conciliation proceedings referred to in this Clause 29.12, the
conciliation tribunal may by a reasoned order make recommendations which shall be:

(a) based on a fair and transparent justification;

(b) no greater in scope than is necessary for mitigating the effects of the Unforeseen Event;
and

(c) of no greater duration than is necessary for mitigating the effects of the Unforeseen Event;
and

(d) quantified and restricted in terms of relief or remedy.

29.12.6.Within 15 (fifteen) days of receiving the order referred to in Clause 29.12.5, the Parties shall
meet and make efforts in good faith to accept, in whole or in part, the relief or remedy
recommended by the conciliation tribunal for mitigating the effects of the Unforeseen Event
and to procure implementation of the Project in accordance with the provisions of this
Agreement. In pursuance hereof, the Parties may enter into a Memorandum of Understanding
(the “MoU”) setting forth the agreement reached hereunder, and the terms of such MoU shall
have the force and effect as if they form part of the Agreement.
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ARTICLE 30: COMPENSATION FOR BREACH OF AGREEMENT

30.1.Compensation for default by the Concessionaire

Subject to the provisions of Clause 30.4, in the event of the Concessionaire being in material breach or
default of this Agreement, it shall pay to the Authority by way of compensation, all direct costs suffered
or incurred by the Authority as a consequence of such material breach or default, within 30 (thirty) days
of receipt of the demand supported by necessary particulars thereof; provided that no compensation
shall be payable under this Clause 30.1 for any material breach or default in respect of which Damages
are expressly specified and payable under this Agreement or for any consequential losses incurred by
the Authority.

30.2.Compensation for default by the Authority

Subject to the provisions of Clause 30.4, in the event of the Authority being in material breach or default
of this Agreement at any time after the Appointed Date, it shall pay to the Concessionaire by way of
compensation, all direct costs suffered or incurred by the Concessionaire as a consequence of such
material breach or default within 30 (thirty) days of receipt of the demand supported by necessary
particulars thereof; provided that no such compensation shall be payable for any material breach or
default in respect of which Damages have been expressly specified in this Agreement. For avoidance
of doubt, compensation payable may include interest payments on debt, O&M Expenses, any increase
in capital costs on account of inflation and all other costs directly attributable to such material breach
or default but shall not include loss on account of Revenues from room charges, restaurants and sale of
food and all incomes derived or collected by it from or on account of the Hotel Resort, Ancillary
Facilities and Project Infrastructure and Associated Services, debt repayment obligations, or other
consequential losses, and for determining such compensation, information contained in the Financial
Package and the Financial Model may be relied upon to the extent it is relevant.

30.3.Extension of Concession Period

Subject to the provisions of Clause 30.4, in the event that a material breach or default of this Agreement
set forth in Clause 30.2 causes delay in achieving COD or leads to reduction in the realisation of Gross
Revenues, as the case may be, the Authority shall, in addition to payment of compensation under Clause
30.2, extend the Concession Period, such extension being equal in duration to the period by which COD
was delayed or Gross Revenue was reduced on account thereof, as the case may be; and in the event of
reduction in Gross Revenue to decline below 75% (seventy five per cent) of the Average Daily Gross
Revenue for the corresponding period during the preceding 2 (two) years, the Authority shall, in
addition to payment of compensation hereunder, extend the Concession Period in proportion to the loss
of Gross Revenue. For the avoidance of doubt, loss of 25% (twenty-five per cent) in realisation of Gross
Revenue for 4 (four) days, as compared to the Average Daily Gross Revenue for the corresponding
period during the preceding 2 (two) years shall entitle the Concessionaire to extension of 1 (one) day in
the Concession Period.
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30.4.Compensation to be in addition.

Compensation payable under this Article 30 shall be in addition to, and without prejudice to, the other
rights and remedies of the Parties under this Agreement including Termination thereof.

30.5.Mitigation of costs and damage

The non-defaulting Party shall make all reasonable efforts to mitigate or limit the costs and damage
arising out of or as a result of breach of the Agreement by the other Party.
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ARTICLE 31: SUSPENSION OF CONCESSIONAIRE'S RIGHTS

31.1.Suspension upon Concessionaire Default

Upon occurrence of Concessionaire Default, the Authority shall be entitled, subject to Applicable Laws
and without prejudice to its other rights and remedies under this Agreement including its right of
Termination hereunder, to (a) suspend all rights of the Concessionaire under this Agreement including
the Concessionaire’s right to receive any Revenues from room charges, restaurants and sale of food and
all other incomes received by it from or on account of the Hotel Resort, Ancillary Facilities and Project
Infrastructure and Associated Services pursuant hereto, and (b) exercise such rights itself and perform
the obligations hereunder or authorised any other person to exercise or perform the same on its behalf
during such suspension (the “Suspension”). Suspension hereunder shall be effective forthwith upon
issue of notice by the Authority to the Concessionaire and may extend up to a period not exceeding 180
(one hundred and eighty) days from the date of issue of such notice; provided that upon written request
from the Concessionaire and the Lender’s Representative, the Authority shall extend the aforesaid 180
(one hundred and eighty) days by a further period not exceeding 90 (ninety) days.

31.2.Authority to act on behalf of Concessionaire

31.2.1 During the period of Suspension, the Authority shall, on behalf of the Concessionaire, collect all
Revenues under and in accordance with this Agreement, and deposit the same in the Project
Account. The Authority shall be entitled to make withdrawals from the Project Account for
meeting the O&M Expenses and for meeting the costs incurred by it for remedying and
rectifying the cause of Suspension, and thereafter for defraying the expenses specified in Clause
26.3.

31.2.2 During the period of Suspension hereunder, all rights and liabilities vested in the Concessionaire
in accordance with the provisions of this Agreement shall continue to vest in the Concessionaire
and all things done or actions taken, including expenditure incurred by the Authority for
discharging the obligations of the Concessionaire under and in accordance with this Agreement
and the Project Agreements, shall be deemed to have been done or take for and on behalf of the
Concessionaire and the Concessionaire undertakes to indemnify the Authority for all costs
incurred during such period. The Concessionaire hereby licenses and sub-licenses respectively,
the Authority or any other person authorised by it to use during Suspension, all Intellectual
Property belonging to or licensed to the Concessionaire with respect to the Hotel Resort and
the Ancillary Facilities and Project Infrastructure and their design, engineering, construction,
operation, and maintenance and which is used or created by the Concessionaire in performing
its obligations under this Agreement.

31.3.Revocation of Suspension

31.3.1 In the event that the Authority shall have rectified or removed the cause of Suspension within a
period not exceeding 90 (ninety) days from the date of Suspension, it shall revoke the
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suspension forthwith and restore all rights of the Concessionaire under this Agreement. For
avoidance of doubt, the Parties expressly agree that the Authority may, in its discretion,

revoke the Suspension at any time, whether or not the cause of Suspension has been rectified
or removed hereunder.

31.3.2 Upon the Concessionaire having cured the Concessionaire Default within a period not exceeding
90 (ninety) days from the date of Suspension, the Authority shall revoke the Suspension
forthwith and restore all rights of the Concessionaire under this Agreement.

31.4.Substitution of Concessionaire

At any time during the period of Suspension, the Lenders’ Representative, on behalf of the Senior
Lenders, shall be entitled to substitute the Concessionaire under and in accordance with the Substitution
Agreement, and upon receipt of notice thereunder from the Lenders’ Representative, the Authority shall
withhold Termination for a period not exceeding 180 (one hundred and eighty) days from the date of
Suspension, and any extension thereof under

Clause 31.1, for enabling the Lenders’ Representative to exercise its rights of substitution on behalf of
the Senior Lenders.

31.5. Termination

31.5.1 At any time during the period of Suspension under this Article 31, the Concessionaire may by
notice request the Authority to revoke the Suspension and issue a Termination Notice. Subject
to the rights of the Lenders’ Representative to undertake the substitution in accordance with the
provisions of this Agreement and within the period specified in Clause 31.4, the Authority shall,
within 15 (fifteen) days of receipt of such notice, terminate this Agreement under and in
accordance with Article 32 as if it is a Concessionaire Default under Clause 32.1.

31.5.2 Notwithstanding anything to the contrary contained in this Agreement, in the event that
Suspension is not revoked within 180 (one hundred and eighty) days from the date of
Suspension hereunder or within the extended period, if any, set forth in Clause 31.1, this
Agreement shall, upon expiry of the aforesaid period, be deemed to have been terminated by
mutual agreement of the Parties and all the provisions of this Agreement shall apply, mutatis
mutandis, to such Termination as if a termination Notice had been issued by the Authority upon
occurrence of Concessionaire Default.
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ARTICLE 32: TERMINATION

32.1. Termination for Concessionaire Default

32.1.1. Subject to Applicable Laws and save as otherwise provided in this Agreement, in the event that
any of the defaults specified below shall have occurred, and the Concessionaire fails to cure the
default within a Cure Period of 60 (sixty) days, the Concessionaire shall be deemed to be in
default of the Agreement (the “Concessionaire Default”), unless the default has occurred as a
result of any breach of this Agreement by the Authority or due to Force Majeure. The defaults
referred to herein shall include the following:

()

The Performance Security has been encashed and appropriated in accordance with
Clause 9.2 and the Concessionaire fails to replenish or provide fresh Performance
Security within a Cure Period of 15 (fifteen) days;

(b) subsequent to the replenishment or furnishing of fresh Performance Security in

(©)

(d)

(€)

()

(9)

(h)

accordance with Clause 9.2, or cure the Concessionaire Default, as the case may be, for
which whole or part of the Performance Security was appropriated, within a Cure
Period of 120 (one hundred and twenty) days;

the Concessionaire does not achieve the latest outstanding Project Milestone due in
accordance with the provisions of Schedule G and continues to be in default for 90
(ninety) days;

the Concessionaire abandons or manifests intension to abandon the development or
operation of the Hotel Resort and the Ancillary Facilities and Project Infrastructure
without the prior written consent of the Authority;

Project COD does not occur on or before the Scheduled Completion Date;

the Concessionaire is in breach of the Maintenance Requirements or the Safety
Requirements, as the case may be;

the Concessionaire has failed to make any payment to the Authority including the
Concession Fee within the period specified in this Agreement;

upon occurrence of a Financial Default, the Lender’s Representative has by notice
required the Authority to undertake Suspension or Termination, as the case may be, in
accordance with the Substitution Agreement and the Concessionaire fails to cure the
default within the Cure Period specified hereinabove;

a breach of any of the Project Agreements by the Concessionaire has caused a Material
Adverse Effect;
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(j) the Concessionaire creates any Encumbrance in breach of this Agreement;

(K) the Concessionaire repudiates this Agreement or otherwise takes an action or evidences
or conveys an intention not to be bound by the Agreement;

(I) a Change in Ownership has occurred in breach of the provisions of Clause 5.3;

(m) there is a transfer, pursuant to law either of (i) the rights and/or obligations of the
Concessionaire under any of the Project Agreements, or of (ii) all or part of the assets
or undertaking of the Concessionaire, and such transfer causes a Material Adverse
Effect;

(n) an execution levied on any of the assets of the Concessionaire has caused a Material
Adverse Effect;

(o) the Concessionaire is adjudged bankrupt or insolvent, or if a trustee or receiver is
appointed for the Concessionaire or for the whole or material part of its assets that has
a material bearing on the Project;

(p) the Concessionaire has been, or is in the process of being amalgamated or reconstituted
in a manner that would cause, in the reasonable opinion of the Authority, a Material
Adverse Effect: provided that, as part of such amalgamation or reconstruction, the
entire property, assets and undertaking of the Concessionaire are transferred to the
amalgamated or reconstructed entity and that the amalgamated or reconstructed entity
has unconditionally assumed the obligations of the Concessionaire under this
Agreement and the Project Agreements; and provided that:

(i) the amalgamated or reconstructed entity has the capability and operating
experience necessary for the performance of its obligations under this
Agreement and the Project Agreements;

(if) the amalgamated or reconstructed entity has the financial standing to perform
its obligations under this Agreement and the Project Agreements and has a
credit worthiness at least as good as that of the Concessionaire as at the
Appointed Date; and

(iii) each of the Project Agreements remain in full force and effect.

(a) occurrence of any Insolvency Event;

(r) any representation or warranty of the Concessionaire herein contained which is, as of
the date hereof, found to be materially false, incorrect, or misleading or the
Concessionaire is at any time hereafter found to be in breach thereof;
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32.1.2.

32.1.3.

(s) the Concessionaire submits to the Authority any statement, notice or other document,
in written or electronic form, which has a material effect on the Authority’s rights,
obligations or interests and which is false in material particulars;

(t) the Concessionaire has failed to fulfil any obligation, for which failure Termination has
been specified in this Agreement;

(u) the Concessionaire issues Termination Notice in violation of the provisions of this
Agreement;

(v) the Concessionaire commits a default in complying with any other provisions of this
Agreement if such default causes or may cause a Material Adverse Effect on the
Authority; or

(w) the Concessionaire violates any of the terms and conditions of the Applicable Permits
obtained by the Authority, as provided in Schedule E.

Without prejudice to any other rights or remedies which the Authority may have under this
Agreement, upon occurrence of a Concessionaire Default, the Authority shall be entitled to
terminate this Agreement by issuing a Termination Notice to the Concessionaire; provided that
before issuing the Termination Notice, the Authority shall by a notice inform the
Concessionaire of its intention to issue such Termination Notice and grant 15 (fifteen) days to
the Concessionaire to make a representation, and may after the expiry of such 15 (fifteen) days,
whether or not it is in receipt of such representation, issue the Termination Notice, subject to
the provisions of Clause 32.3.3.

The Authority shall, if there are Senior Lenders, send a copy of its notice of intention to issue
a Termination Notice referred to in Clause 32.1.2 to inform the Lenders' Representative and
grant 15 (fifteen) days to the Lenders' Representative, for making a representation on behalf of
the Senior Lenders stating the intention to substitute the Concessionaire in accordance with the
Substitution Agreement. In the event the Authority receives such representation on behalf of
Senior Lenders, it shall, in its discretion, either withhold Termination for a period not exceeding
180 (one hundred and eighty) days from the date of such representation or exercise its right of
Suspension, as the case may be, for enabling the Lenders' Representative to exercise the Senior
Lenders' right of substitution in accordance with the Substitution Agreement.

Provided that the Lenders' Representative may, instead of exercising the Senior Lenders' right
of substitution, procure that the default specified in the notice is cured within the aforesaid
period of 180 (one hundred and eighty) days, and upon such curing thereof, the Authority shall
withdraw its notice referred to above and restore all the rights of the Concessionaire: Provided
further that upon written request from the Lenders' Representative and the Concessionaire, the
Authority shall extend the aforesaid period of 180 (one hundred and eighty) days by such
further period not exceeding 90 (ninety) days, as the Authority may deem appropriate.
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32.2.Termination for Authority Default

32.2.1. Inthe event that any of the defaults specified below shall have occurred, and the Authority fails
to cure such default within a Cure Period of 90 (ninety) days or such longer period as has been
expressly provided in this Agreement, the Authority shall be deemed to be in default of this
Agreement (the “Authority Default”) unless the default has occurred as a result of any breach
of this Agreement by the Concessionaire or due to Force Majeure. The defaults referred to
herein shall include:

() the Authority commits a material default in complying with any of the provisions of
this Agreement and such default has a Material Adverse Effect on the Concessionaire;

(b) the Authority has failed to make any payment due to the Concessionaire, and the
Concessionaire is unable to recover any unpaid amounts through the adjustment in the
Concession Fee payable by it to the Authority;

(c) the Authority fails to provide any land which is necessary and required for construction
of any essential element or part of the Hotel Resort, the Ancillary Facilities and Project
Infrastructure; or

(d) the Authority repudiates this Agreement or otherwise takes any action that amounts to
or manifests an irrevocable intention not to be abound by this Agreement.

32.2.2. Without prejudice to any other right or remedy which the Concessionaire may have under this
Agreement, upon occurrence of a Authority Default, the Concessionaire shall, subject to the
provisions of the Substitution Agreement, be entitled to terminate this Agreement by issuing a
Termination Notice to the Authority; provided that before issuing the Termination Notice, the
Concessionaire shall by a notice inform the Authority of its intention to issue the Termination
Notice and grant 15 (fifteen) days to the Authority to make a representation, and may after the
expiry of such 15 (fifteen) days, whether or not it is in receipt of such representation, issue the
Termination Notice.

32.3. Termination Payment

32.3.1. Upon Termination on account of a Concessionaire Default during the Operations Period, the
Authority shall pay to the Concessionaire, by way of Termination Payment, an amount equal
to:

(@) 90% (ninety per cent) of Debt Due less Insurance Cover; and

(b) 70% (seventy per cent) of the amount representing the Additional Termination
Payment:
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32.3.2.

32.3.3.

32.3.4.

32.3.5.

Provided that if any insurance claims forming part of the Insurance Cover are not admitted and
paid, then 70% (seventy per cent) of such unpaid claims shall be included in the computation
of Debt Due.

For avoidance of doubt, the Concessionaire hereby acknowledges that no Termination Payment
shall be due or payable on account of a Concessionaire Default occurring prior to the Project
COD, save and except as provided in Clause 32.3.3.

Upon Termination on account of an Authority Default, the Authority shall pay to the
Concessionaire, by way of Termination Payment, an amount equal to:

(i) Debt Due;

(i) 150% (one hundred and fifty per cent) of the Adjusted Equity and

(iii) 115% (one hundred and fifteen per cent) of the amount representing the Additional
Termination Payment.

Upon Termination on account of the Concessionaire Default at any time prior to Project COD,
no Termination Payment shall be due and payable for expenditure comprising the first 40%
(forty per cent) of the Total Project Cost and in the event of the expenditure exceeding such
40% (forty per cent) and forming part of Debt Due, the provisions of Clause 32.3.1 shall, to the
extent applicable to Debt Due, apply in respect of the expenditure exceeding such 40% (forty
per cent). For avoidance of doubt and by way of illustration, if the total expenditure incurred
prior to the Transfer Date is 90% (ninety per cent) of the Total Project Cost, the expenditure
eligible for computation of Termination Payment hereunder shall be 50% (fifty per cent) of the
Total Project Cost and the Termination Payment due and payable in such event shall not exceed
45% (forty five per cent) of the Total Project Cost. The Parties further agree that for the
purposes of this Clause 32.3.3 Total Project Cost shall mean the amount specified in Sub-
Acrticle (b) of the definition of Total Project Cost in Clause 43.1. The Parties also agree that for
determining the Termination Payment under this Clause 32.3.3, the expenditure comprising the
latest Project Milestone shall also be reckoned.

Termination Payment shall become due and payable to the Concessionaire within 90 (ninety)
days of a demand being made by the Concessionaire to the Authority with the necessary
particulars, and in the event of any delay, the Authority shall pay interest at a rate equal to the
existing Bank Rate on the amount of Termination Payment remaining unpaid; provided that
such delay shall not exceed 150 (one hundred fifty) days. For avoidance of doubt, it is expressly
agreed that Termination Payment shall constitute full discharge by the Authority of its payment
obligations in respect thereof hereunder.

Upon Termination on expiry of the Concession Period by efflux of time, no Termination
Payment shall be due and payable to the Concessionaire; provided that in the event any Project
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32.3.6.

Assets, essential for the efficient, economic and safe operation of the Hotel Resort, the
Ancillary Facilities and Project Infrastructure, shall have been acquired and installed after the
25th (twenty fifth) anniversary of Project COD, with prior written consent of the Authority
(which consent shall not be unreasonably denied), a Termination Payment equal to 50% (fifty
per cent) of the Adjusted Depreciated Value of such Project Assets shall, notwithstanding the
provisions of Clause 35.2.1, be made by the Authority to the Concessionaire.

Notwithstanding anything to the contrary contained in this Agreement, but subject to the
provisions of Clause 32.3.5, in the event any Project Assets, essential for the efficient, economic
and safe operations of the Hotel Resort, the Ancillary Facilities and Project Infrastructure, shall
have been acquired and installed after the 25th (twenty fifth) anniversary of the Appointed
Date, with prior written consent of the Authority, which consent shall not be unreasonably
denied, a sum equal to 75% (seventy five per cent) of the Adjusted Depreciated Value thereof
shall be deemed to be Debt Due for the purposes of Termination Payment.

32.4.Certain limitations on Termination Payment

32.4.1.

32.4.2.

32.4.3.

Termination Payment, due and payable under this Agreement shall be limited to the Debt Due
and Adjusted Equity, as the case may be, which form part of the Total Project Cost, in
accordance with the provisions of this Agreement. For avoidance of doubt, it is agreed that
within a period of 60 (sixty) days from Project COD, the Concessionaire shall notify to the
Authority, the Total Project Cost and its disaggregation between Debt Due and Equity, and
only the amounts so conveyed shall form the basis of computing Termination Payment, and it
is further agreed that in the event such disaggregation is not notified to the Authority, the Equity
and Debt Due shall be arrived at by adopting the proportion between debt and equity as
specified in the Financing Agreements. The Parties also agree that, notwithstanding anything
contained in this Agreement, for the purposes of computing Termination Payment, the Debt
Due shall at no time exceed 50% (fifty per cent) of the Total Project Cost.

The amount payable in respect of any Debt Due expressed in foreign currency shall be
computed at the Reference Exchange Rate for conversion into the relevant foreign currency as
on the date of Termination Payment. Provided, however, that the provisions of this Clause
32.4.2 shall not apply if the Concessionaire does not notify the particulars of any foreign
currency loans within 60 (sixty) days of the date of conversion of such foreign currency loans
into Indian currency. Provided further that all borrowings in foreign currency shall be restricted
to the financing of the Total Project Cost ad any borrowings in excess thereof shall not qualify
for computation of Termination Payment.

Additional Termination Payment due and payable in respect of Specified Assets, forming part
of the Hotel Resort, Ancillary Facilities and Project Infrastructure, as the case may be, which
are constructed, acquired or installed after the 5th (fifth) anniversary of Project COD, but no
later than the 30" (thirtieth) anniversary of the Appointed Date, shall be limited to the lowest
of:
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(a) Adjusted Depreciated Value;

(b) The replacement value thereof, as assessed by the Approved Valuer, who shall be
selected and appointed by the Authority, within 15 (fifteen) days of Termination, for
submitting his assessment within 30 (thirty) days of its appointment hereunder; and

(c) 40% (forty per cent) of the sum of the Total Project Cost.

32.5.Deleted

32.6.0ther rights and obligations of the Authority

Upon Termination for any reason whatsoever, the Authority shall:

(@)

(b)

(©

(d)

(€)

take possession and control of the Hotel Resort and the Ancillary Facilities and Project
Infrastructure forthwith;

take possession and control of all materials, stores, implements, construction plants and
equipment on or about the Hotel Resort and the Ancillary Facilities and Project Infrastructure;

be entitled to restrain the Concessionaire and any person claiming through or under the
Concessionaire from entering the Hotel Resort and the Ancillary Facilities and Project
Infrastructure;

require the Concessionaire to comply with the Divestment Requirements set forth in Clause
33.1; and

succeed upon election by the Authority, without the necessity of any further action by the
Concessionaire, to the interests of the Concessionaire under such of the Project Agreements
as the Authority may in its discretion deem appropriate, and shall upon such election be liable
to the Contractors only for compensation accruing and becoming due and payable to them
under the terms of their respective Project Agreements from and after the date the Authority
elects to succeed to the interests of the Concessionaire. For avoidance of doubt, the
Concessionaire acknowledges and agrees that all sums claimed by such Contractors as being
due and owing for works and services performed or accruing on account of any act, omission
or event prior to such date shall constitute debt between the Concessionaire and such
Contractors, and the Authority shall not in any manner be liable for such sums. It is further
agreed that in the event the Authority elects to cure any outstanding defaults under such
Project Agreements, the amount expended by the Authority for this purpose shall be deducted
from the Termination Payment.
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32.7.Survival of rights

Notwithstanding anything to the contrary contained in this Agreement, but subject to the provisions of
Clause 32.3.6, any Termination pursuant to the provisions of this Agreement shall be without prejudice
to the accrued rights of either Party including its right to claim and recover money damages, insurance
proceeds, security deposits, and other rights and remedies, which it may have in law or contract. All
rights and obligations of either Party under this Agreement, including Termination Payments and
Divestment Requirements, shall survive the Termination to the extent such survival is necessary for
giving effect to such rights and obligations.
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ARTICLE 33: DIVESTMENT OF RIGHTS AND INTEREST

33.1.Divestment Requirements

33.1.1. Upon Termination, the Concessionaire shall comply with and conform to the following
Divestment Requirements:

(a)

(b)

(©)

(d)

(€)

()

(9)

notify to the Authority forthwith the location and particulars of all Project Assets;

deliver forthwith the actual or constructive possession of the Hotel Resort and Ancillary
Facilities and Project Infrastructure, free and clear of all Encumbrances, save and
except to the extent set forth in the Substitution Agreement;

cure all Project Assets of all defects and deficiencies so that the Project is compliant
with the Maintenance Requirements; provided that in the event of Termination during
the Construction Period, all Project Assets shall be handed over on an as is where is
basis after bringing them to a safe condition;

deliver and transfer relevant records, reports, Intellectual Property and other licenses
pertaining to the Project and its design, engineering, construction, operation and
maintenance, including all programmes and manuals pertaining thereto, and complete
as built Drawings as on the Transfer Date, provided that in the event the Concessionaire
has used the brand name and/or logo of the Selected Bidder/Consortium Members, if
any, in relation to the Project or otherwise, the Concessionaire shall not be obliged to
deliver and transfer such brand name and/or logo to the Authority. For the avoidance
of doubt, the Concessionaire represents and warrants that the Intellectual Property
delivered hereunder shall be adequate and complete for the design, engineering,
construction, operation, and maintenance of the Project and shall be assigned to the
Authority free of any encumbrance;

transfer and/or deliver all Applicable Permits to the extent permissible under
Applicable Laws;

execute such deeds of conveyance, documents and other writings as the Authority may
reasonably require for conveying, divesting, and assigning all the rights, title and
interest of the Concessionaire in the Hotel Resort and Ancillary Facilities and Project
Infrastructure, including manufacturers' warranties in respect of any plant or equipment
and the right to receive outstanding insurance claims, to the extent due and payable to
the Authority, absolutely unto the Authority or its nominee; and

comply with all other requirements as may be prescribed or required under Applicable
Laws for completing the divestment and assignment of all rights, title and interest of
the Concessionaire in the Hotel Resort and Ancillary Facilities and Project
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Infrastructure, free from all Encumbrances, absolutely unto the Authority or to its
nominee.

33.1.2 Subject to the exercise by the Authority of its rights under this Agreement or under any of the

Project Agreements to perform or procure the performance by a third party of any of the
obligations of the Concessionaire, the Parties shall continue to perform their obligations under

this Agreement, notwithstanding the giving of any Termination Notice, until the Termination
of this Agreement becomes effective in accordance with its terms.

33.2.Inspection and cure

Not earlier than 90 (ninety) days prior to Termination but not later than 15 (fifteen) days prior to the
effective date of such Termination, the Independent Expert shall verify, after giving due notice to the
Concessionaire specifying the time, date and venue of such verification and/or inspection, compliance
by the Concessionaire with the Maintenance Requirements, and if required, cause appropriate tests to
be carried out at the Concessionaire's cost for this purpose. Defaults, if any, in the Maintenance
Requirements shall be cured by the Concessionaire at its cost and the provisions of Article 34 shall
apply, mutatis mutandis, in relation to curing of defects or deficiencies under this Article 33.

33.3.Cooperation and assistance on transfer of Project

(@) The Parties shall cooperate on a best effort basis and take all necessary measures, in good

(b)

(©)

faith, to achieve a smooth transfer of the Project in accordance with the provisions of this
Agreement so as to protect the safety of and avoid undue delay or inconvenience to the Users,
other members of the public or the lawful occupiers of any part of the Project Site.

The Parties shall provide to each other, 9 (nine) months prior to the Transfer Date in the event
of Termination by efflux of time and immediately in the event of either Party conveying to
the other Party its intent to issue a Termination Notice, as the case may be, as much
information and advice as is reasonably practicable regarding the proposed arrangements for
operation of the Project following the Transfer Date. The Concessionaire shall further provide
such reasonable advice and assistance as the Authority, its concessionaire or agent may
reasonably require for operation of the Project until the expiry of 6 (six) months after the
Transfer Date.

The Authority shall have the option to purchase or hire from the Concessionaire at a fair
market value, determined by a reputed firm mutually agreed upon and appointed by the
Parties, and free from any encumbrance all or any part of Hotel Resort, Ancillary Facilities
and Project Infrastructure but which does not form part of the assets specified in Clause
33.1.1 and is reasonably required in connection with operation of the Project. For the
avoidance of doubt, in the event of dispute or difference relating to fair market value, the
Dispute Resolution Procedure in Article 39 shall apply.
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33.4.Vesting Certificate

The divestment of all rights, title and interest in the Project shall be deemed to be complete on the date
when all of the Divestment Requirements have been fulfilled, and the Authority shall, without
unreasonable delay, thereupon issue a certificate substantially in the form set forth in Schedule N (the
“Vesting Certificate”), which shall have the effect of constituting evidence of divestment by the
Concessionaire of all of its rights, title and interest in the Hotel Resort and Ancillary Facilities and
Project Infrastructure, and their vesting in the Authority pursuant hereto. It is expressly agreed that any
defect or deficiency in the Divestment Requirements shall not in any manner be construed or interpreted
as restricting the exercise of any rights by the Authority or its nominee on, or in respect of, the Hotel
Resort,Ancillary Facilities and Project Infrastructure on the footing that all Divestment Requirements
have been complied with by the Concessionaire.

33.5.Divestment costs

(a) The Concessionaire shall bear and pay all costs incidental to divestment of all of the rights,
title and interest of the Concessionaire in the Project in favour of the Authority upon
Termination, save and except that all stamp duties payable on any deeds or Documents
executed by the Concessionaire in connection with such divestment shall be borne by the
Authority.

(b) In the event of any dispute relating to matters covered by and under this Article, the Dispute
Resolution Procedure in Article 39 shall apply.
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ARTICLE 34: DEFECTS LIABILITY AFTER TERMINATION

34.1.Liability for Defects after Termination

The Concessionaire shall be responsible for all defects and deficiencies in the Hotel Resort and the
Ancillary Facilities and Project Infrastructure for a period of 120 (one hundred and twenty) days after
Termination, and it shall have the obligation to repair or rectify, at its own cost, all defects and
deficiencies observed by the Independent Expert in the Hotel Resort and the Ancillary Facilities and
Project Infrastructure during the aforesaid period. In the event that the Concessionaire fails to repair or
rectify such defect or deficiency within a period of 15 (fifteen) days from the date of notice issued by
the Authority in this behalf, the Authority shall be entitled to get the same repaired or rectified at the
Concessionaire’s risk and cost so as to make the Hotel Resort and the Ancillary Facilities and Project
Infrastructure conform to the Maintenance Requirements. All costs incurred by the Authority hereunder
shall be reimbursed by the Concessionaire to the Authority within 15 (fifteen) days of receipt of demand
thereof, and in the event of default in reimbursing such costs, the Authority shall be entitled to recover
the same from the funds retained in the Project Account under the provisions of Clause 34.2 or from
the Performance Guarantee provided thereunder. For the avoidance of doubt, the provisions of this
Article 34 shall not apply if Termination occurs prior to Project COD.

34.2.Retention of Concession Fee

34.2.1. Notwithstanding anything to the contrary contained in this Agreement, but subject to the
provisions of Clause 34.2.3, a sum equal to the average of monthly Gross Revenue during the
year immediately preceding the Transfer Date shall be retained in the Project Account for a
period of 180 (one hundred and eighty) days after Termination for meeting the liabilities, if
any, arising out of or in connection with the provisions of Clause 34.1.

34.2.2. Without prejudice to the provisions of Clause 34.2.1, the Independent Expert shall carry out an
inspection of the Hotel Resort and the Ancillary Facilities and Project Infrastructure at any time
between 180 (one hundred and eighty) and 60 (sixty) days prior to the Termination and if it
recommends that the status of the Hotel Resort, Ancillary Facilities and Project Infrastructure
is such that the sum larger than the amount stipulated in Clause 34.2.1 should be retained in
Project Account and for a period longer than the aforesaid 180 (one hundred and eighty) days,
the amount recommended by the Independent Expert shall be retained in the Project Account
for the period specified by it.

34.2.3. The Concessionaire may, for the performance of its obligations under this Article 34, provide
to the Authority a guarantee from a Bank for a sum equivalent to the amount determined under
Clause 34.2.1 or Clause 34.2.2. as the case may be, and for the period specified therein,
substantially in the form set forth in Schedule F (the “Performance Guarantee”), to be
modified, mutatis-mutandis, for this purpose, and the Authority shall, without prejudice to its
other rights and remedies hereunder or in law, be entitled to encash and appropriate the required
amounts from the Performance Guarantee for undertaking the repairs or rectification at the
Concessionaire’s risk and cost in accordance with the provisions of this Article 34. Upon
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furnishing of the Performance Guarantee under this Clause 34.2.3, the retention of funds in
Project Account Agreement in terms of Clause 34.2.1 or 34.2.2, as the case may be, shall be
dispensed with.
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Part VI
OTHER PROVISIONS
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ARTICLE 35: ASSIGNMENT AND CHARGES

35.1.Restrictions on assignment and charges

35.1.1.

35.1.2.

Subject to Clauses 35.2 and 35.3, this Agreement shall not be assigned by the Concessionaire
to any person, save and except with the prior consent in writing of the Authority, which consent
the Authority shall be entitled to decline without assigning any reason.

Subject to the provisions of Clause 35.2, the Concessionaire shall not create nor permit to
subsist any Encumbrance, or otherwise transfer or dispose of all or any of its rights and benefits
under this Agreement or any Project Agreement to which the Concessionaire is a party except
with prior consent in writing of the Authority, which consent the Authority shall be entitled to
decline without assigning any reason.

35.2.Permitted assignment and charges.

35.2.1.

35.2.2.

The restraints set forth in Clause 35.1 shall not apply to:

(@) liens arising by operation of law (or by an agreement evidencing the same) in the
ordinary course of business of the Project or liens or encumbrances required by any
Applicable Law;

(b) mortgages, pledges or hypothecation of goods or assets other than Project Assets and
their related documents of title, arising or created in the ordinary course of business of
the Project, and as security only for indebtedness to the Senior Lenders under the
Financing Agreements and/or for working capital arrangements for the Hotel Resort
and Ancillary Facilities and Project Infrastructure; and

(c) assignment of rights, interest, and obligations of the Concessionaire to or in favour of
the Lenders' Representative as nominee and for the benefit of the Senior Lenders, to
the extent covered by and in accordance with the Substitution Agreement as security
for financing provided by Senior Lenders under the Financing Agreements.

The Concessionaire shall not, directly, or indirectly, transfer, mortgage, pledge, assign,
hypothecate, encumber, let or sub-let or part with the occupation of the Hotel Resort or the
Ancillary Facilities and Project Infrastructure or any part thereof and/or the benefits arising out
of this Agreement or any part thereof in any manner whatsoever to any person, without the prior
written consent of the Authority. The Concessionaire may permit or sub-let any third party to
operate permissible activities in the Hotel Resort, Ancillary Facilities and Project Infrastructure
such as offices, retail areas, gymnasium, spa, restaurant, coffee shops, conference hall, banquet
halls, or any other facilities within the Project Site for a period that shall be coterminous with
or, less than the Concession Period and upon expiry of the Concession Period or Termination
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of the Agreement, all such permissions granted to third parties to operate or maintain any
facilities or amenities as aforesaid shall automatically cease and terminate forthwith.

35.3.Substitution Agreement

35.3.1.

35.3.2.

Lenders’ Representative, on behalf of Senior Lenders, may exercise the right to substitute the
Concessionaire pursuant to the agreement for substitution of the Concessionaire (the
“Substitution Agreement”) to be entered into amongst the Concessionaire, the Authority and
the Lenders’ Representative, on behalf of Senior Lenders, substantially in the form set forth in
Schedule O.

Upon substitution of the Concessionaire under and in accordance with the Substitution
Agreement, the Nominated Company substituting the Concessionaire shall be deemed to be the
Concessionaire under this Agreement and shall enjoy all rights and be responsible for all
obligations of the Concessionaire under this Agreement as if it were the Concessionaire;
provided that where the Concessionaire is in breach of this Agreement on the date of such
substitution, the Authority shall by notice grant a Cure Period of 120 (one hundred and twenty)
days to the Concessionaire for curing such breach.

35.4.Assignment by the Authority

354.1.

35.4.2.

Notwithstanding anything to the contrary contained in this Agreement, the Authority may, after
giving 60 (sixty) days’ notice to the Concessionaire, assign and/or transfer any of its rights and
benefits and/or obligations under this Agreement to an assignee who is, in the reasonable
opinion of the Authority, capable of fulfilling all of the Authority’s then outstanding obligations
under this Agreement.

Any assignment under this Article 35 shall be subject to the approvals and consents required
therefore under Applicable Laws. Provided, however, that the grant of any consent or approval
under Applicable Laws shall not oblige the Authority to grant its approval to such assignment,
save and except as provided herein.

35.5.Mortgage of Project Assets

355.1.

Notwithstanding anything to the contrary contained in this Agreement upon request made in
this behalf by the Lender’s Representative the Authority and the Concessionaire shall jointly
execute a mortgage deed (the “Mortgage Deed”) forthwith for the benefit of the Senior
Lenders to provide inter alia for the following:

(@) as security for Debt Due all Project Assets (the “Mortgaged Assets”) shall stand
mortgaged in favour of Senior Lenders subject to the terms specified in the Mortgage
Deed;
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(b)

(©)

(d)

(e)

()

Senior Lenders shall not exercise or enforce any rights or title over the Mortgaged
Assets at any time prior to the expiry of 180 (one hundred and eighty) days from the
Transfer Date;

The charge created over the Mortgaged Assets shall stand released and extinguished
upon the Authority making the Termination Payment in accordance with the terms of
the Agreement;

In the event that Termination Payment is not made before expiry of 180 (one  hundred
and eighty) days from the Transfer Date the Senior Lenders shall have the right and
entitlement to use or dispose of the Mortgaged Assets for recovery of Termination
Payment and any recovery in excess of the Termination Payment shall be due and
payable by the Senior Lenders to the Authority;

Upon taking over of the Mortgaged Assets by the Senior Lenders in accordance with
the Mortgaged Deed, the rights and title of the Senior Lenders and Concessionaire for
and in respect of recovery of Termination Payment shall be deemed to be extinguished
and the Termination Payment shall be deemed to have been made in full by the
Authority under and in accordance with the provisions of the Agreement;

The Mortgaged Deed shall expire and cease to have any fore or effect upon the earlier
of (i) repayment of Debt Due by the Concessionaire and (ii) the 20" (twentieth)
anniversary of Project COD.

35.5.2. Pursuant to the provisions of Clause 35.5.1, the Lender’s Representative shall prepare a draft
Mortgage Deed substantially in conformity with this Clause 35.5.2 and furnish copies to the
Authority and the Concessionaire for their review and comments. The Lender’s Representative
shall consider such comments and send a revised draft to the Authority and the Concessionaire
for negotiations in good faith. In the event such negotiations do not conclude in the form of an
agreed Mortgage Deed to be executed in 60 (sixty) days of furnishing the first draft hereunder,
the Dispute Resolution Procedure in Article 39 shall apply.
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ARTICLE 36: CHANGE IN LAW

36.1.Increase in costs - Deleted.

36.2.Reduction in costs - Deleted

36.3.Protection of NPV - Deleted.

36.4.Restriction on cash compensation - Deleted.

36.5.No claim for payment or reimbursement due to Change in Law.

Notwithstanding anything to the contrary contained in this Agreement, any increase in costs or
reduction in net after tax or other financial burden due to Change in Law has to be borne by respective
Parties and neither Party shall be liable for any payment/reimbursement to the other Party.
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ARTICLE 37: LIABILITY AND INDEMNITY

37.1.General indemnity

37.1.1.

37.1.2.

The Concessionaire shall indemnify, defend, save and hold harmless the Authority and its
officers, servants, agents, Government Instrumentalities and Authority owned and/or controlled
entities or enterprises, (the “Authority Indemnified Persons”) against any and all suits,
proceedings, actions, demands and claims from third parties for any loss, damage, cost and
expense of whatever kind and nature, whether arising out of any breach by the Concessionaire
of any of its obligations under this Agreement or any related agreement or on account of any
defect or deficiency in the provision of services by the Concessionaire to the Authority or to
any User or from any act and/or omission by the Concessionaire arising out of gross negligence,
fraud or willful misconduct resulting in any harm, loss, damage, bodily injury or sickness to a
person or harm, loss or damage to any property, except to the extent that any such suits,
proceedings, actions, demands and claims have arisen due to any negligent act or omission, or
breach or default of this Agreement on the part of the Authority Indemnified Persons.

The Authority shall indemnify, defend, save and hold harmless the Concessionaire against any
and all suits, proceedings, actions, demands and claims from third parties for any loss, damage,
cost and expense of whatever kind and nature arising out of: (i) defect in title and/or the rights
of the Authority in the land comprised in the Project Site; and/or (ii) breach by the Authority
of any of its obligations under this Agreement or any related agreement, which materially and
adversely affect the performance by the Concessionaire of its obligations under this Agreement,
save and except that where any such claim, suit, proceeding, action, and/or demand has arisen
due to a negligent act or omission, or breach of any of its obligations under any provision of
this Agreement or any related agreement and/or breach of its statutory duty on the part of the
Concessionaire, its subsidiaries, Affiliates, contractors, servants or agents, the same shall be
the liability of the Concessionaire.

37.2.Indemnity by the Concessionaire

37.2.1.

Without limiting the generality of Clause 37.1 the Concessionaire shall fully indemnify, hold
harmless and defend the Authority and the Authority Indemnified Persons from and against any
and all loss and/or damages arising out of or with respect to:

(@  failure of the Concessionaire to comply with Applicable Laws and Applicable Permits;

(b)  payment of Taxes required to be made by the Concessionaire in respect of the income
or other Taxes of the Contractors, suppliers, and representatives; or

(c)  non-payment of amounts due as a result of materials or services furnished to the
Concessionaire or any of its Contractors which are payable by the Concessionaire or
any of its Contractors;
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(d) its omissions or acts of fraud, gross negligence, and willful misconduct;

(e) any personal bodily injury or death of any person caused by, arising out of or in
connection with its performance of this Agreement; or

(f)  loss of or physical damage to property of the Authority or any third party caused by,
arising out of or in connection with the performance of this Agreement.

37.2.2. Without limiting the generality of the provisions of this Article 37, the Concessionaire shall
fully indemnify, hold harmless and defend the Authority Indemnified Persons from and against
any and all suits, proceedings, actions, claims, demands, liabilities and damages which the
Authority Indemnified Persons may hereafter suffer, or pay by reason of any demands, claims,
suits or proceedings arising out of claims of infringement of any domestic or foreign patent
rights, copyrights or other Intellectual Property, proprietary or confidentiality rights with
respect to any materials, information, design or process used by the Concessionaire or by the
Contractors in performing the Concessionaire’s obligations or in any way incorporated in or
related to the Project. If in any such suit, action, claim or proceedings, a temporary restraint
order or preliminary injunction is granted, the Concessionaire shall make every reasonable
effort, by giving a satisfactory bond or otherwise, to secure the revocation or suspension of the
injunction or restraint order. If, in any such suit, action, claim or proceedings, the Hotel Resort
or the Ancillary Facilities and Project Infrastructure, or any part thereof or comprised therein,
is held to constitute an infringement and its use is permanently enjoined, the Concessionaire
shall promptly make every reasonable effort to secure for the Authority a license, at no cost to
the Authority, authorizing continued use of the infringing work. If the Concessionaire is unable
to secure such license within a reasonable time, the Concessionaire shall, at its own expense,
and without impairing the Specifications and Standards, either replace the affected work, or
part, or process thereof with non-infringing work or part or process or modify the same so that
it becomes non-infringing.

37.3. Notice and contest of claims.

In the event that either Party receives a claim or demand from a third party in respect of which it is
entitled to the benefit of an indemnity under this Article 37 (the “Indemnified Party”) it shall notify
the other Party (the “Indemnifying Party”) within 15 (fifteen) days of receipt of the claim or demand
and shall not settle or pay the claim without the prior approval of the Indemnifying Party, which
approval shall not be unreasonably withheld or delayed. In the event that the Indemnifying Party wishes
to contest or dispute the claim or demand, it may conduct the proceedings in the name of the
Indemnified Party, subject to the Indemnified Party being secured against any costs involved, to its
reasonable satisfaction.

37.4.Defense of claims

37.4.1 The Indemnified Party shall have the right, but not the obligation, to contest, defend and litigate
any claim, action, suit or proceeding by any third party alleged or asserted against such Party
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37.4.2

37.4.3

in respect of, resulting from, related to or arising out of any matter for which it is entitled to be
indemnified hereunder, and reasonable costs and expenses thereof shall be indemnified by the
Indemnifying Party. If the Indemnifying Party acknowledges in writing its obligation to
indemnify the indemnified Party in respect of loss to the full extent provided by this Article,
the Indemnifying Party shall be entitled, at its option, to assume and control the defense of such
claim, action, suit or proceeding, liabilities, payments and obligations at its expense and through
the counsel of its choice; provided it gives prompt notice of its intention to do so to the
Indemnified Party and reimburses the Indemnified Party for the reasonable cost and expenses
incurred by the Indemnified Party prior to the assumption by the Indemnifying Party of such
defense. The Indemnifying Party shall not be entitled to settle or compromise any claim,
demand, action, suit or proceeding without the prior written consent of the Indemnified Party,
unless the Indemnifying Party provides such security to the Indemnified Party as shall be
reasonably required by the Indemnified Party to secure the loss to be indemnified hereunder to
the extent so compromised or settled.

If the Indemnifying Party has exercised its rights under Clause 37.3, the Indemnified Party shall
not be entitled to settle or compromise any claim, action, suit or proceeding without the prior
written consent of the Indemnifying Party (which consent shall not be unreasonably withheld
or delayed).

If the Indemnifying Party exercises its rights under Clause 37.3, the Indemnified Party shall
nevertheless have the right to employ its own counsel, and such counsel may participate in such
action, but the fees and expenses of such counsel shall be at the expense of the Indemnified
Party, when and as incurred, unless:

(@) the employment of counsel by such party has been authorised in writing by the
Indemnifying Party;

(b) the Indemnified Party shall have reasonably concluded that there may be a conflict of
interest between the Indemnifying Party and the Indemnified Party in the conduct of
the defense of such action;

(c) the Indemnifying Party shall not, in fact, have employed independent counsel
reasonably satisfactory to the Indemnified Party, to assume the defense of such action
and shall have been so notified by the Indemnified Party; or

(d) the Indemnified Party shall have reasonably concluded and specifically notified the
Indemnifying Party either:

(i) that there may be specific defences available to it which are different from or
additional to those available to the Indemnifying Party; or

(i) that such claim, action, suit or proceeding involves or could have a Material
Adverse Effect upon it beyond the scope of this Agreement:
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Provided that if Sub-clauses (b) (c) or (d) of this Clause 37.4 shall be applicable, the counsel for
the Indemnified Party shall have the right to direct the defence of such claim, demand, action, suit
or proceeding on behalf of the Indemnified Party, and the reasonable fees and disbursements of
such counsel shall constitute legal or other expenses hereunder.

37.5.No consequential claims

Notwithstanding anything to the contrary contained in this Article 37, the indemnities herein provided
shall not include any claim or recovery in respect of any cost, expense, loss, or damage of an indirect,
incidental or consequential nature, including loss of profit, except as expressly provided in this
Agreement.

37.6.Limitation of Liability

37.6.1. Notwithstanding anything to the contrary in this Agreement, the liability of one Party towards
the other Party for any damages or compensation of any nature whatsoever under this
Agreement, save and except where amounts exceeding the Total Project Cost are specifically
prescribed in this Agreement as Termination Payment, shall not exceed the Total Project
Cost. The limitation hereunder shall not apply to any or all liabilities in respect of third
parties. The Parties agree that the Concessionaire’s liability will be uncapped in case of any
liabilities arising due to:

(a) any amount payable as indemnity to the Authority due to its acts or omissions or fraud,
gross negligence, and willful misconduct;

(b) breach of any Applicable Laws or any Applicable Permits;

(c) any claims or loss on account of Intellectual Property rights violation by the
Concessionaire;

(d) any personal bodily injury or death of any person caused by, arising out of or in
connection with its performance of this Agreement; or

(e) any loss of or physical damage to property of the Authority or any third party caused
by, arising out of or in connection with the performance of this Agreement.

37.7.Survival on Termination

The provisions of this Article 37 shall survive Termination.
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ARTICLE 38: RIGHTS TO THE SITE

38.1.Rights to the Project Site

For the purpose of this Agreement, the Concessionaire shall have rights to use the Project Site in
accordance with this Agreement and to this end, it may regulate the entry and use of the Hotel Resort
by third parties in accordance with and subject to the provisions of this Agreement.

38.2.Access rights of the Authority and others

38.2.1 The Concessionaire shall allow free access to the Project Site at all times to the Authority
Representatives, Senior Lenders, the Independent Expert, and to the persons duly authorized
by any Government Instrumentality to inspect the Hotel Resort and the Ancillary Facilities and
Project Infrastructure and to investigate any matter within their authority, and upon reasonable
notice, the Concessionaire shall provide to such persons reasonable assistance necessary to
carry out their respective duties and functions.

38.2.2 The Concessionaire shall, for the purpose of operation and maintenance of any utility or road
specified in Article 11 allow free access to the Project Site at all times for the authorized
persons and vehicles of the relevant Government Instrumentality.

38.3.Property taxes

All property taxes with respect to the Project Site shall be payable by the Authority as owner of the
Project Site; provided, however, that any such taxes payable by the Concessionaire under Applicable
Laws for use of the Project Site including taxes relating to the buildings on constructed on the Project
Site shall not be reimbursed or payable by the Authority and the Concessionaire shall be solely
responsible for payment of the same. The Parties agree that stamp duties due and payable on the grant
of and license comprising the Agreement shall be paid by the Concessionaire.

38.4.Restriction on sub-letting

The Concessionaire shall not sub-lease, sub-license or sub-let the whole or any part of the Project Site,
save and except as may be expressly set forth in this Agreement; provided that nothing contained herein
shall be construed or interpreted as restricting the right of the Concessionaire to appoint Contractors for
the performance of its obligations hereunder including for development, operation and maintenance of
all or any part of the Hotel Resort and the Ancillary Facilities and Project Infrastructure.

128



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri
Vijaya Puram through Public Private Partnership - Draft Concession Agreement

ARTICLE 39: DISPUTE RESOLUTION

39.1.Dispute resolution

(@) Any dispute, difference or controversy of whatever nature howsoever arising under or out of
or in relation to this Agreement (including its interpretation) between the Parties, and so
notified in writing by either Party to the other Party (the “Dispute”) shall, in the first instance,
be attempted to be resolved amicably in accordance with the conciliation procedure set forth
in Clause 39.2.

(b) The Parties agree to use their best efforts for resolving all Disputes arising under or in respect
of this Agreement promptly, equitably and in good faith, and further agree to provide each
other with reasonable access during normal business hours to all nonprivileged records,
information and data pertaining to any Dispute.

39.2.Conciliation

In the event of any Dispute between the Parties, either Party may call upon the Independent Expert, as
the case may be, to mediate and assist the Parties in arriving at an amicable settlement thereof. Failing
mediation by the Independent Expert or without the intervention of the Independent Expert, as the case
may be, either Party may require such Dispute to be referred to Chairman of the Authority and the
Chairman of the Board of Directors of the Concessionaire for amicable settlement, and upon such
reference, the said persons shall meet no later than 7 (seven) days from the date of reference to discuss
and attempt to amicably resolve the Dispute. If such meeting does not take place within the 7 (seven)
day period or the Dispute is not amicably settled within 15 (fifteen) days of the meeting or the Dispute
is not resolved as evidenced by the signing of written terms of settlement within 30 (thirty) days of the
notice in writing referred to in Clause 39.1 (a) or such longer period as may be mutually agreed by the
Parties, either Party may refer the Dispute to arbitration in accordance with the provisions of Clause
39.3.

39.3.Arbitration

(@) Any Dispute which is not resolved amicably by conciliation as provided in Clause 39.2, shall
be finally decided by reference to arbitration by a Board of Arbitrators appointed in
accordance with Clause 39.3(b). Such arbitration shall be held in accordance with the
provisions of the Arbitration and Conciliation Act, 1996 (26 of 1996) and rules framed
thereunder. The venue of such arbitration shall be Sri Vijaya Puram, Andaman and Nicobar
Islands, and the language of arbitration proceedings shall be English.

(b) There shall be a board of three arbitrators, of whom each Party shall appoint one, and the third
arbitrator shall be appointed by the two arbitrators so selected, and in the event of
disagreement between the two arbitrators, the appointment shall be made in accordance with
the Arbitration and Conciliation Act, 1996 and Rules framed thereunder. The arbitral fees to
be paid to the Arbitrators shall be borne by the parties equally.
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(c) The arbitrators shall make a reasoned award (the “Award”). Any Award made in any
arbitration held pursuant to this Article 39 shall be final and binding on the Parties as from
the date it is made, and the Concessionaire and the Authority agree and undertake to carry out
such Award without delay.

(d) The Concessionaire and the Authority agree that an Award may be enforced against the
Concessionaire and/or the Authority, as the case may be, and their respective assets wherever
situated.

(e) This Agreement and the rights and obligations of the Parties shall remain in full force and
effect, pending the Award in any arbitration proceedings hereunder.

39.4. Adjudication by Regulatory Authority or Commission.

In the event of constitution of a statutory regulatory authority or commission with powers to adjudicate
upon disputes between the Concessionaire and the Authority, all Disputes arising after such constitution
shall, instead of reference to arbitration under Clause 39.3, be adjudicated upon by such regulatory
authority or commission in accordance with the Applicable Law and all references to Dispute
Resolution Procedure shall be construed accordingly. For avoidance of doubt, the Parties hereto agree
that the adjudication hereunder shall not be final and binding until an appeal against such adjudication
has been decided by an appellate tribunal or High Court, as the case may be, or no such appeal has been
preferred within the time specified in the Applicable Law.
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ARTICLE 40: DISCLOSURE

40.1.Disclosure of Specified Documents

The Concessionaire shall make available for inspection by any person, copies of this Concession
Agreement (hereinafter collectively referred to as the “Specified Documents”), free of charge, during
normal business hours on all working days at the Concessionaire’s registered office and the Hotel
Resort. The Concessionaire shall prominently display at the Hotel Resort and Ancillary Facilities and
Project Infrastructure, public notices stating the availability of the Specified Documents for such
inspection and shall provide copies of the same to any person upon payment of copying charges on a
no profit no loss basis.

40.2.Disclosure of Documents relating to safety

The Concessionaire shall make available for inspection by any person copies of all Documents and data
relating to safety of the Hotel Resort and Ancillary Facilities and Project Infrastructure, free of charge,
during normal business hours on all working days, at the Concessionaire’s registered office. The
Concessionaire shall make copies of the same available to any person upon payment of copying charges
on a no profit no loss basis.

40.3.Withholding disclosure of Protected Documents

Notwithstanding the provisions of Clauses 40.1 and 40.2, the Authority shall be entitled to direct the
Concessionaire, from time to time, to withhold the disclosure of Protected Documents (as defined herein
below) to any person in pursuance of the aforesaid Clauses.

Explanation:

The expression Protected Documents shall mean such of the Specified Documents or documents
referred to in Clauses 40.1 and 40.2, or portions thereof, the disclosure of which the Authority is entitled
to withhold under the provisions of the Right to Information Act, 2005.
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ARTICLE 41: REDRESSAL OF PUBLIC GRIEVANCES

41.1.Complaints Register

(@)

(b)

(©)

The Concessionaire shall maintain a public relations office at the Hotel Resort where it shall
keep a register (the “Complaint Register’) open to public access at all times for recording of
complaints by Users (the “Complainant”) in compliance with the minimum standards set out
in Clause 21.1. Information relating to the availability of and access to the Complaint Register
shall be prominently displayed by the Concessionaire at the Hotel Resort and its website so as
to bring it to the attention of all Users.

The Complaint Register shall have appropriate columns including the complaint number, date,
name and address of the Complainant, substance of the complaint and the action taken by the
Concessionaire. Immediately after a complaint is registered, the Concessionaire shall give a
receipt to the Complainant stating the date and complaint number.

Without prejudice to the provisions of Clause 41.1 (a) and (b), the Authority may, in
consultation with the Concessionaire, specify the procedure for making complaints in
electronic form and for responses thereto.

41.2.Redressal of complaints

(@)

(b)

The Concessionaire shall inspect the Complaint Register every day and take prompt and
reasonable action for redressal of each complaint. The action taken shall be briefly noted in
the Complaint Register and a reply stating the particulars thereof shall be sent by the
Concessionaire to the Complainant under a certificate of posting.

Within 7 (seven) days of the close of each month, the Concessionaire shall send to the
Authority and to the Independent Expert a true photocopy each of all the pages of the
Complaint Register on which any entry has been recorded during the course of such month,
and upon perusal thereof, the Authority may, in its discretion, advise the Concessionaire to
take such further action as the Authority may deem appropriate for a fair and just redressal of
any grievance. The Concessionaire shall consider such advice and inform the Authority of its
decision thereon, and if the Authority is of the opinion that the Complainant is entitled to
further relief, it may refer the matter to the competent forum for its disposal under the
Consumer Protection Act, 1986, and advise the Complainant to pursue the complaint at his
own risk and cost.
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ARTICLE 42: MISCELLANEOUS

42.1.Governing law and jurisdiction

This Agreement shall be construed and interpreted in accordance with and governed by the laws of
India, and the courts at Sri Vijaya Puram, Andaman & Nicobar Administration shall have exclusive
jurisdiction over matters arising out of or relating to this Agreement.

42.2.Waiver of immunity

Each Party unconditionally and irrevocably:

(a) agrees that the execution, delivery, and performance by it of this Agreement constitute
commercial acts done and performed for commercial purpose;

(b) agrees that, should any proceedings be brought against it or its assets, property or revenues in
any jurisdiction in relation to this Agreement or any transaction contemplated by this
Agreement, no immunity (whether by reason of sovereignty or otherwise) from such
proceedings shall be claimed by or on behalf of the Party with respect to its assets;

(c) waives any right of immunity which it or its assets, property or revenues now has, may acquire
in the future or which may be attributed to it in any jurisdiction; and

(d) consents generally in respect of the enforcement of any judgement or Award against it in any
such proceedings to the giving of any relief or the issue of any process in any jurisdiction in
connection with such proceedings (including the making, enforcement or execution against it
or in respect of any assets, property or revenues whatsoever irrespective of their use or
intended use of any order or judgement that may be made or given in connection therewith).

42.3.Depreciation and interest

(@) For the purposes of depreciation under the Applicable Laws, the property representing the
capital investment made by the Concessionaire in the Project Assets shall be deemed to be
acquired and owned by the Concessionaire. For the avoidance of doubt, the Authority shall not
in any manner be liable in respect of any claims for depreciation (based on written down value
method) to be made by the Concessionaire under the Applicable Laws.

(b) Unless otherwise specified, any interest payable under this Agreement shall accrue on a daily
outstanding basis and shall be compounded on the basis of quarterly rates.

42.4.Delayed payments

The Parties hereto agree that payments due from one Party to the other Party under the provisions of
this Agreement shall be made within the period set forth therein, and if no such period is specified,
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within 30 (thirty) days of receiving a demand along with the necessary particulars. In the event of delay
beyond such period, the defaulting Party shall pay interest for the period of delay calculated at a rate
equal to the existing Bank Rate and recovery thereof shall be without prejudice to the rights of the
Parties under this Agreement including Termination thereof.

42 .5.Waiver

(&) Waiver, including partial or conditional waiver, by either Party of any default by the other
Party in the observance and performance of any provision of or obligations under this
Agreement:

(i) shall not operate or be construed as a waiver of any other or subsequent default hereof
or of other provisions of or obligations under this Agreement;

(ii) shall not be effective unless it is in writing and executed by a duly authorized
representative of the Party; and

(iii) shall not affect the validity or enforceability of this Agreement in any manner.

(b) Neither the failure by either Party to insist on any occasion upon the performance of the terms,
conditions and provisions of this Agreement or any obligation thereunder nor time or other
indulgence granted by a Party to the other Party shall be treated or deemed as waiver of such
breach or acceptance of any variation or the relinquishment of any such right hereunder.

42.6.Liability for review of Documents and Drawings

Except to the extent expressly provided in this Agreement:

(@) no review, comment or approval by the Authority or the Independent Expert of any Project
Agreement, Document or Drawing submitted by the Concessionaire nor any observation or
inspection of the construction, operation, or maintenance of the Project nor the failure to
review, approve, comment, observe or inspect hereunder shall relieve or absolve the
Concessionaire from its obligations, duties and liabilities under this Agreement, the
Applicable Laws and Applicable Permits; and

(b) the Authority shall not be liable to the Concessionaire by reason of any review, comment,
approval, observation, or inspection referred to in Sub-clause (a) above.

42.7.Exclusion of implied warranties

This Agreement expressly excludes any warranty, condition or other undertaking implied by law or by
custom or otherwise arising out of any other agreement between the Parties or any representation by
either Party not contained in a binding legal agreement executed by both Parties.
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42.8.Survival

Termination shall:

(@) not relieve the Concessionaire or the Authority, as the case may be, of any obligations
hereunder which expressly or by implication survive Termination hereof; and

(b) except as otherwise provided in any provision of this Agreement expressly limiting the
liability of either Party, not relieve either Party of any obligations or liabilities for loss or
damage to the other Party arising out of, or caused by, acts or omissions of such Party prior
to the effectiveness of such Termination or arising out of such Termination.

All obligations surviving Termination shall only survive for a period of 3 (three) years following the
date of such Termination.

42.9.Entire Agreement

This Agreement and the Schedules together constitute a complete and exclusive statement of the terms
of the agreement between the Parties on the subject hereof, and no amendment or modification hereto
shall be valid and effective unless such modification or amendment is agreed to in writing by the Parties
and duly executed by persons especially empowered in this behalf by the respective Parties. All prior
written or oral understandings, offers or other communications of every kind pertaining to this
Agreement are abrogated and withdrawn. For the avoidance of doubt, the Parties hereto agree that any
obligations of the Concessionaire arising from the RFP, shall be deemed to form part of this Agreement,
and treated as such.

42.10. Severability

If for any reason whatever, any provision of this Agreement is or becomes invalid, illegal or
unenforceable or is declared by any court of competent jurisdiction or any other instrumentality to be
invalid, illegal or unenforceable, the validity, legality or enforceability of the remaining provisions shall
not be affected in any manner, and the Parties shall negotiate in good faith with a view to agreeing to
one or more provisions which may be substituted for such invalid, unenforceable or illegal provisions,
as nearly as is practicable to such invalid, illegal or unenforceable provision. Failure to agree upon any
such provisions shall not be subject to the Dispute Resolution Procedure set forth in Article 39 or
otherwise.

42.11. No partnership

This Agreement shall not be interpreted or construed to create an association, joint venture or
partnership between the Parties, or to impose any partnership obligation or liability upon either Party,
and neither Party shall have any right, power or authority to enter into any agreement or undertaking
for, or act on behalf of, or to act as or be an agent or representative of, or to otherwise bind, the other
Party.
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42.12. Third parties

This Agreement is intended solely for the benefit of the Parties, and their respective successors and
permitted assigns, and nothing in this Agreement shall be construed to create any duty to, standard of
care with reference to, or any liability to, any person not a Party to this Agreement.

42.13. Successors and assigns

This Agreement shall be binding upon and inure to the benefit of the Parties and their respective
successors and permitted assigns.

42.14. Notices

Any notice or other communication to be given by any Party to the other Party under or in connection
with the matters contemplated by this Agreement shall be in writing and shall:

(a) in the case of the Concessionaire, be given by facsimile or e-mail and by letter delivered by hand
to the address given and marked for attention of the person set out below or to such other person
as the Concessionaire may from time to time designate by notice to the Authority; provided that
notices or other communications to be given to an address outside the city specified in Sub-clause
(b) below may, if they are subsequently confirmed by sending a copy thereof by registered
acknowledgement due, air mail or by courier, be sent by facsimile or e- mail to the number as
the Concessionaire may from time to time designate by notice to the Authority.

{Name:

Designation:

Address: Fax No:

Email:}

(b) in the case of the Authority, be given by facsimile or e-mail and by letter delivered by hand at
the address given below and be addressed to the person named below with a copy delivered to
the Authority Representative or such other person as the Authority may from time to time
designate by notice to the Concessionaire; provided that if the Concessionaire does not have an
office in the same city as the Authority, it may send such notice by facsimile or e-mail and by
registered acknowledgement due, air mail or by courier.

{Name:

Designation:
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Address:

Fax No:

Email:}; and

(c) any notice or communication by a Party to the other Party, given in accordance herewith, shall
be deemed to have been delivered when in the normal course of post it ought to have been
delivered and in all other eases, it shall be deemed to have been delivered on the actual date and
time of delivery; provided that in the case of facsimile or e-mail, it shall be deemed to have been
delivered on the working clay following the date of its delivery.

42.15. Language

All notices required to be given by one Party to the other Party and all other communications,
Documentation and proceedings which are in any way relevant to this Agreement shall be in writing
and in English language.

42.16. Confidentiality

(@)  Each Party shall keep the Confidential Information confidential and shall not disclose
the same to any other person without the prior written consent of the other Party.

(b)  Sub-clause (a) shall not apply in the following circumstances:

(i) any disclosure required by Applicable Laws or in respect of information
already in the public domain;

(ii) any disclosure required by any applicable stock exchange listing rule; and

(iii) disclosure to under a Financing Agreement, to the extent required for the
purposes of raising funds or maintaining compliance with credit arrangements.

(c)  Either Party shall have the right to disclose Confidential Information pursuant to this
Agreement or otherwise to the extent required to its personnel and consultants,
including technical and legal consultants. Such personnel and/or consultants shall agree
and undertake to keep such information disclosed as confidential.

(d) Inthe eventadisclosure is required by Applicable Law, upon reasonable request by the
non-disclosing Party, the disclosing Party shall use all reasonable efforts and cooperate
with other Party’s efforts to obtain confidential treatment of material so disclosed.
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(e)  Each Party shall 138ealiza the same degree of care to preserve and protect the other
Party’s Confidential Information from disclosure that they use to protect their own
Confidential Information, which shall not be less than reasonable care.

(f)  Confidential Information disclosed shall be and remain the property of the disclosing
Party. The obligations of the Parties to protect Confidential Information shall survive
3 (three) years from Termination.

42.17. Stamp Duty

Any stamp duty, registration charges or other fees, Taxes or charges of any kind whatsoever pertaining
to the execution of this Agreement shall be borne by the Concessionaire.

42.18. Counterparts

This Agreement may be executed in two counterparts, each of which, when executed and delivered,
shall constitute an original of this Agreement.
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ARTICLE 43: DEFINITIONS
43.1 Definitions

In this Agreement, the following words and expressions shall, unless repugnant to the context or
meaning thereof, have the meaning hereinafter respectively assigned to them:

“Accounting Year” shall mean the Financial Year commencing from the first day of April of any
calendar year and ending on the thirty-first day of March of the next calendar year;

“Additional Auditors” shall have the meaning set forth in Clause 28.2.3;

“Annual Concession Fee” shall have the meaning set forth in Clause 24.1;
“Additional Services” shall have the meaning set forth in Clause 21.3;

“Additional Termination Payment” shall have the meaning set forth in Clause 34.4.3

“Adjusted Depreciated Value” shall mean the amount arrived at after adjusting the depreciated book
value of an asset (as stated in the books of account of the Concessionaire, save and except, in the case
of buildings and permanent structures where the depreciated book value shall be determined by
applying an annual depreciation rate of 3% (three per cent) based on the written down value method)
to reflect the variation occurring in the WPI between the date of purchase thereof and the Transfer Date;

“Adjusted Equity” shall mean the Equity funded in Indian Rupees and adjusted on the first day of the
current month (the “Reference Date”), in the manner set forth below, to reflect the change in its value
on account of depreciation and variations in WPI, and for any Reference Date occurring:

(a) on or before Project COD of the Hotel Resort and Ancillary Facilities and Project Infrastructure,
the Adjusted Equity shall be a sum equal to the Equity funded in Indian Rupees and expended
on the Project, revised to the extent of one half of the variation in WPI occurring between the
first day of the month of Effective Date and the Reference Date;

(b) from Project COD and until the 3 (third) anniversary thereof, an amount equal to the Adjusted
Equity as on Project COD shall be deemed to be the base (the “Base Adjusted Equity”) and
the Adjusted Equity hereunder shall be a sum equal to the Base Adjusted Equity, revised at the
commencement of each month following Project COD to the extent of variation in WPI
occurring between Project COD and the Reference Date; and
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(c) any time after the 3" (third) anniversary of Project COD, the Adjusted Equity hereunder shall
be a sum equal to the Base Adjusted Equity, reduced by 0.15% (zero point one five per cent)*
thereof at the commencement of each month following the 4™ (fourth) 3" (third) anniversary of
Project COD and the amount so arrived at shall be revised to the extent of variation in WPI
occurring between Project COD and the Reference Date;

and the aforesaid shall apply, mutatis mutandis, to the Equity funded in Indian Rupees and
expended for Optional Development Obligation. For the avoidance of doubt, the Adjusted Equity
shall, in the event of Termination, be computed as on the Reference Date immediately preceding
the Transfer Date; provided that no reduction in the Adjusted Equity shall be made for a period
equal to the duration, if any, for which the Concession Period is extended, but the revision on
account of WPI shall continue to be made;

“Affected Party” shall have the meaning set forth in Clause 29.1;

“Agreement” shall mean this Agreement, its Recitals, and the Schedules hereto and any amendments
thereto made in accordance with the provisions contained in this Agreement;

“Ancillary Facilities” shall have the meaning set forth in Clause 3.1.3;
“Appendix” shall have the meaning set forth in Clause 10.3.1;

“Applicable Laws” shall mean all laws, brought into force and effect by GOI or the UT Administration
including rules, regulations, notifications, directives, policies and office memorandums, made
thereunder, and judgements, decrees, injunctions, writs and orders of any court of record, applicable to
this Agreement and the exercise, performance and discharge of the respective rights and obligations of
the Parties hereunder, as may be in force and effect on or before the Bid Date;

“Applicable Permits” shall mean all clearances, licences, permits, authorisations, no objection
certificates, consents, approvals and exemptions required to be obtained or maintained under Applicable
Laws in connection with the development, construction, operation and maintenance of the Hotel Resort
and the Ancillary Facilities and Project Infrastructure during the subsistence of this Agreement and
upon termination, the transfer of the Hotel Resort, Ancillary Facilities and Project Infrastructure to the
Authority;

“Appointed Date” shall mean the date on which Financial Close is achieved and the Conditions
Precedent are either satisfied and/or waived in accordance with the terms of this Agreement, and shall
be deemed to be the date of commencement of the Concession Period;

4 This number has been arrived at upon dividing 100 by the number of months comprising the Concession Period. For example,
the figure for a 60 year Concession Period shall be 100/654.54 = 0.15277 rounded off to two decimal points i.e.
0.15.
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“Approved Valuer” shall mean a firm of valuers authorized as such by the Income Tax Department
and having experience of valuing at least 5 (five) properties exceeding Rs. 100 cr. (Rupees one hundred
crore) each in value;

“Arbitration Act” shall mean the Arbitration and Conciliation Act, 1996 and shall include
amendments, modifications to or any re-enactment thereof, as in force from time to time;

“Associate” or “Affiliate” shall mean, in relation to either Party {and/or Consortium Members}, a
person who controls, is controlled by, or is under the common control with such Party {or Consortium
Member} (as used in this definition, the expression “control” means, with respect to a person which is
a company or corporation, the ownership, directly or indirectly, of more than 50% (fifty per cent) of the
voting shares of such person, and with respect to a person which is not a company or corporation, the
power to direct the management and policies of such person, whether by operation of law or by contract
or otherwise);

“Associated Services” shall have the meaning as set forth in the Clause 25.1.2;

“Authority” shall have the meaning attributed thereto in the array of Parties hereinabove as set forth in
the Recitals;

“Authority Default” shall have the meaning set forth in Clause 32.2;

“Authority Indemnified Persons” shall have the meaning set forth in Clause 37.1.1;

“Authority Representative” shall mean such person or persons as may be authorized in writing by the
Authority to act on its behalf under this Agreement and shall include any person or persons having
authority to exercise any rights or perform and fulfil any obligations of the Authority under this
Agreement;

“Average Daily Gross Revenue” shall mean the average daily Gross Revenue determined upon
division of the annual Gross Revenue of the preceding Accounting Year by 365 (three hundred and
sixty five), and increasing the quotient thereof by 5% (five per cent); provided that the Average Daily
Gross Revenue for any period prior to completion of the first Accounting Year following Project COD
shall be simple average of the Gross Revenue realized with respect to every day during the period
between Project COD and the last day of the month preceding the date on which the event requiring
calculation hereof occurred;

“Award” shall have the meaning set forth in Clause 39.3;
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“Bank” shall mean a bank incorporated in India and having a minimum net worth of Rs 1,000 crore
(Rupees one thousand crore) or any other bank acceptable to the senior Lenders, but does not include a
bank in which the Senior Lender has an interest;

“Bank Rate” shall mean the Rate of Interest of General Provident Fund ; as applicable and in effect;

“Bid” shall mean the documents in their entirety comprised in the bid submitted by the Selected Bidder
in response to the Request for Proposal in accordance with the provisions thereof;

“Bid Date” shall mean the last date on which the Bid may have been submitted in accordance with the
provisions of the Request for Proposal;

“Bid Security” shall mean the security provided by the Selected Bidder to the Authority along with the
Bid in accordance with the Request for Proposals, and which is to remain in force until substituted by
the Performance Security;

“Board of Directors of the Concessionaire” shall mean the board of directors of the :
“Change in Law” shall mean the occurrence of any of the following after the date of Bid:

(a) the enactment of any new Indian law as applicable to the Project;

(b) the repeal, modification, or re-enactment of any existing Applicable Law;

(c) the commencement of any Indian law which has not entered into effect until the Bid Date;

(d) a change in the interpretation or application of any Indian law by a judgement of a court of
record which has become final, conclusive, and binding, as compared to such interpretation or
application by a court of record prior to the date of Bid; or

(e) any change in the rates of any of the Taxes that have a direct effect on the Project;

“Change in Ownership” shall mean a transfer of the direct and/or indirect legal or beneficial ownership
of any shares, or securities convertible into shares, that causes the aggregate holding of the {existing
promoters/selected bidder/Consortium Members}, together with {its/their} Associates in the total
equity to decline below (i) 51% (fifty one per cent) at any time prior during the Construction Period
and until the expiry of the 2" (second) anniversary of the Project COD; (ii) the shareholding of each of
the technical member and the financial member of the Consortium declines below 26% (twenty six per
cent) until the expiry of the 2" (second) anniversary of the Project COD; and (iii) 26% (twenty six per
cent) thereof, or such lower proportion as may be permitted by the Authority during the remaining
Concession Period; provided that any material variation (as compared to the representations made by
the Concessionaire during the bidding process for the purposes of meeting the minimum conditions of
eligibility or for evaluation of its application or Bid, as the case may be) in the proportion of the equity
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holding of {existing promoters/Selected Bidder/ any Consortium Member} to the total equity, if it
occurs prior to the 2™ (second) anniversary of Project COD, shall constitute Change in Ownership;

“Change of Scope” shall have the meaning set forth in Clause 16.1;
“Change of Scope Notice” shall have the meaning set forth in Clause 16.2;
“Change of Scope Order” shall have the meaning set forth in Clause 16.2;

“Companies Act” shall mean, as applicable, the Companies Act, 1956 and the Companies Act, 2013
as amended from time to time;

“Completion Certificate” shall have the meaning set forth in Clause 14.2;
“Complainant” shall have the meaning set forth in Clause 41.1;
“Complaint Register” shall have the meaning set forth in Clause 41.1;
“Concession” shall have the meaning set forth in Clause 3.1;

“Concessionaire” shall have the meaning attributed thereto in the array of Parties hereinabove as set
forth in the Recitals;

“Concessionaire Default” shall have the meaning set forth in Clause 32.1.1;
“Concession Fee” shall have the meaning set forth in Clause 24.1;
“Concession Period” shall have the meaning set forth in Clause 3.2;

“Concurrent Auditors” shall have the meaning set forth in Clause 28.2.4“Conditions Precedent”
shall have the meaning set forth in Clause 4.1;

“Consortium” shall have the meaning as set forth in Recital I;

{“Consortium Member or Member” shall mean a company specified in Recital | as a member of the
Consortium;}

“Construction Period” shall mean the period beginning from the Appointed Date and ending on
Project COD and subject to the provisions of this Agreement, which shall be maximum period of 3
(three) years from the Appointed Date, provided the Construction Period of the Optional Development
Obligation; if and when applicable; shall be mutually agreed by the Parties;
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“Contractor” shall mean the person or persons, as the case may be, with whom the Concessionaire has
entered into any of the EPC Contracts, the O&M Contracts, or any other material agreement for the
construction, operation and/or maintenance of the Hotel Resort or the Ancillary Facilities and Project
Infrastructure or matters incidental thereto, but does not include a person who has entered into an
agreement for providing financial assistance to the Concessionaire;

“Covenant” shall have the meaning set forth in Clause 5.2.5;

“Cure Period” shall mean the period specified in this Agreement for curing any breach or default of
any provision of this Agreement by the Party responsible for such breach or default and shall:

(@) commence from the date on which a notice is delivered by one Party to the other Party asking the
latter to cure the breach or default specified in such notice;

(b) not relieve any Party from liability to pay damages or compensation under the provisions of this
Agreement; and

(c) notin any way be extended by any period of Suspension under this Agreement;

provided that if the cure of any breach by the Concessionaire requires any reasonable action by the
Concessionaire that must be approved by the Authority or the Independent Expert hereunder, the
applicable Cure Period shall be extended by the period taken by the Authority or the Independent Expert
after the receipt of the relevant information to accord their approval;

“Damages” shall have the meaning set forth in Clause 1.2.1 (w);

“DBFOT” shall have the meaning set forth in Recital (B);

“Debt Due” shall mean the aggregate of the following sums expressed in Indian Rupees outstanding on
the Transfer Date:

(a) the principal amount of the debt provided by the Senior Lenders under the Financing Agreements
for financing the Total Project Cost (the “Principal’”’) but excluding any part of the Principal that
had fallen due for repayment 2 (two) years prior to the Transfer Date;

(b) all accrued interest, financing fees and charges payable under the Financing Agreements on, or
in respect of, the debt referred to in sub- clause (a) above until the Transfer Date but excluding
(i) any interest, fees or charges that had fallen due one year prior to the Transfer Date; (ii) any
penal interest or charges payable under the Financing Agreements to any Senior Lender; and (iii)
any pre-payment charges in relation to accelerated repayment of debt except where such charges
have arisen due to Authority Default; and
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(c) any Subordinated Debt which is included in the Financial Package and disbursed by lenders for
financing the Total Project Cost;

provided that if all or any part of the Debt Due is convertible into Equity at the option of Senior Lenders
and/or the Concessionaire, it shall for the purposes of this Agreement be deemed to be Debt Due even
after such conversion and the principal thereof shall be dealt with as if such conversion had not been
undertaken; provided further that the Debt Due, on or after the Project COD, shall in no case exceed
50% (fifty per cent) of the Total Project Cost;

“Deemed Completion Certificate” shall have the meaning set forth in Clause 14.3;

“Deemed Performance Security” shall have the meaning as set forth in Clause 9.4;

“Debt Service” shall mean the sum of all payments on account of principal, interest, financing fees and
charges due and payable in an Accounting Year to the Senior Lenders for and in respect of Debt Due
under the Financing Agreements;

“Development Works” shall mean all construction works and things necessary to complete the
Mandatory Development Obligation and Optional Development Obligation, if applicable in accordance
with this Agreement;

“Dispute” shall have the meaning set forth in Clause 39.1;

“Disputed Amounts” shall have the meaning set forth in Clause 24.6.1;

“Dispute Resolution Procedure” shall mean the procedure for resolution of Disputes set forth in
Article 39;

“Divestment Requirements” shall mean the obligations of the Concessionaire for and in respect of
Termination as set forth in Article 33;

“Document” or “Documentation” shall mean documentation in printed or written form, or in tapes,
discs, drawings, computer programmes, writings, reports, photographs, films, cassettes, or expressed in
any other written, electronic, audio, or visual form;

“Drawings” shall mean all of the drawings, calculations and documents pertaining to the Project as set
forth in Schedule D, and shall include as built drawings of the Hotel Resort and Ancillary Facilities and
Project Infrastructure;

“EHS” shall have the meaning set forth in Clause 5.12;
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“EPC Contract” shall mean the engineering, procurement and construction contract or contracts
entered into by the Concessionaire with one or more EPC Contractors for, inter alia, engineering and
construction of the Project in accordance with the provisions of this Agreement;

“EPC Contractor” shall mean the person with whom the Concessionaire has entered into an EPC
Contract;

“Emergency” shall mean a condition or situation that is likely to endanger the security of the
individuals on or about the Hotel Resort and Ancillary Facilities and Project Infrastructure, including
Users thereof, or which poses an immediate threat of material damage to any Project Assets;

“Encumbrances” shall mean, in relation to the Hotel Resort and Ancillary Facilities and Project
Infrastructure, any encumbrances such as mortgage, charge, pledge, lien, hypothecation, security
interest, assignment, privilege or priority of any kind having the effect of security or other such
obligations, and shall include any designation of loss payees or beneficiaries or any similar arrangement
under any insurance policy pertaining to the Hotel Resort and Ancillary Facilities and Project
Infrastructure, where applicable herein but excluding utilities referred to in Clause 11.1;

“Equity” shall mean the sum expressed in Indian Rupees representing the paid up equity share capital
of the Concessionaire for meeting the equity component of the Total Project Cost, and for the purposes
of this Agreement shall include convertible instruments or other similar forms of capital, which shall
compulsorily convert into equity share capital of the Company, and any interest- free loans advanced
by any shareholder of the Company for meeting such equity component;

“Execution Date” shall mean the date on which this Agreement is executed by the Parties;

“Financial Close” shall mean the fulfilment of all conditions precedent to the initial availability of
funds under the Financing Agreements;

“Financial Default” shall have the meaning set forth in Schedule O;

“Financial Model” shall mean the financial model adopted by Senior Lenders, setting forth the capital
and operating costs of the Project and revenues therefrom on the basis of which financial viability of
the Project has been determined by the Senior Lenders, and includes a description of the assumptions
and parameters used for making calculations and projections therein;

“Financial Package” shall mean the financing package indicating the total capital cost of the Project
and the means of financing thereof, as set forth in the Financial Model and approved by the Senior
Lenders, and includes Equity, all financial assistance specified in the Financing Agreements,
Subordinated Debt, if any;

“Financial Year” shall mean a year commencing on 1% April of a calendar year and ending on 31
March of the immediately succeeding calendar year;
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“Financing Agreements” shall mean the agreements executed by the Concessionaire in respect of
financial assistance to be provided by the Senior Lenders by way of loans, guarantees, subscription to
non-convertible debentures and other debt instruments including notes, debentures, bonds and other
debt instruments, security agreements, and other documents relating to the financing (including
refinancing) of the Total Project Cost, and includes amendments or modifications made in accordance
with Clause 5.2.3;

“Force Majeure” or “Force Majeure Event” shall have the meaning ascribed to it in Clause 29.1;

“Force Majeure Costs” shall have the meaning ascribed to it in Clause 29.7;

“GOI” shall mean the Government of India;

“Good Industry Practice” shall mean the practices, methods, techniques, designs, standards, skills,
diligence, efficiency, reliability and prudence which are generally and reasonably expected from a
reasonably skilled and experienced operator engaged in the same type of undertaking as envisaged
under this Agreement and which would be expected to result in the performance of its obligations by
the Concessionaire in accordance with this Agreement, Applicable Laws and Applicable Permits and
includes prudent Hotel Resort, Ancillary Facilities and Project Infrastructure practices generally
accepted by the hotel and hospitality industry for ensuring reliable, safe, economical and efficient
construction, operation and maintenance of the Hotel Resort and Ancillary Facilities and Project
Infrastructure;

“Government Instrumentality” shall mean any department, division or sub-division of the
Government of India or the UT Administration and includes any commission, board, authority, agency
or municipal and other local authority or statutory body including Panchayat under the control of the
Government of India or the UT Administration, as the case may be, and having jurisdiction over the
Hotel Resort and the Ancillary Facilities and Project Infrastructure or the performance of all or any of
the services or obligations of the Concessionaire under or pursuant to this Agreement;

“Gross Revenue” of the Hotel Resort for and in respect of any Accounting Year shall mean the total
amount of gross Revenues and receipts of every kind (from both cash and credit transactions computed
prior to payment of any commission or service charge or fee thereon) derived by the Concessionaire
from the operation of the Hotel Resort, Optional Development Obligations, Ancillary Facilities and
Project Infrastructure, and the provision of Hospitality Services, Additional Services, Associated
Services, and/or any other activity related to the Project including Revenues and receipts as certified by
the statutory auditors of the Concessionaire, from and on account of room occupancy charges, telephone
including telefax and telex charges, laundry, food, beverages, liquor, recreational amenities (including
outdoor pool, health club, spa, sauna, fitness facility etc.), business center, meeting rooms, conventions,
meetings, exhibitions, conference facilities, outdoor catering, vending machines, parking, commercial
shops, arcade, or other spaces for rent or fee of every description and kind, and any other services or
facility provided by the Concessionaire, but shall exclude the following:
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(a) All statutory applicable indirect Taxes such as, GST, expenditure tax, and the like by whatever
name called now or in future, which the Concessionaire is bound to pay;

(b) Any revenue earned by the Concessionaire on sale of assets of a capital nature which are owned by
the Concessionaire; and

(c) Interest income from investment made;

For the avoidance of doubt, Gross Revenue shall also include any amount received by the Affiliate to
whom the Concessionaire has contracted any Associated Services, Hospitality Services and/or any other
activity related to the Project, and any amount received by the Concessionaire from a third party to
whom it has contracted any Associated Services, Hospitality Services and/or any other activity related
to the Project;

“Gross Revenue Share” shall mean the payments made by the concessionaire to the Authority, based
on percentage (%) of Gross Revenue reported by the Concessionaire during the Operational Period.

“Hospitality Services” shall have the meaning set forth in Article 24; and shall include services
performed under this Agreement such as reception of Users, provision of food and beverages, room
services, hosting/convening business and social events, gatherings, meetings, and any other services
performed by the Concessionaire towards creating Revenue from the Hotel Resort;

“Hotel Resort” shall mean the Hotel Resort which is at least 5 star/ 5 star Equivalent or above category
Hotel rated by Ministry of Tourism, Government of India, at least 100 number of Keys required at the
Project Site as per Schedule B, prior to Project COD or any additional Development Works, Optional
Development Obligations, developed and operated by Concessionaire after the achievement of the
Project COD;

“Hotel Resort Website” shall have the meaning set forth in Clause 5.15;

“Indemnified Party” shall mean the Party entitled to the benefit of an indemnity pursuant to Article
37;

“Indemnifying Party” shall mean the Party obligated to indemnify the other Party pursuant to Article
37;

“Independent Expert” shall have the meaning set forth in Article 22;

“Indirect Political Event” shall have the meaning set forth in Clause 29.3;

“Insolvency Event” in respect of a Party shall mean:
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(&) such Party has (A) applied for or consented to the appointment of, or the taking of possession
by, a receiver, custodian, trustee, administrator, liquidator or the like of itself or of all or a
substantial part of its assets or business; (B) been unable to pay its debts as such debts become
due; (C) enters into a compromise arrangement with its creditors ; (D) an attachment or restraint
has been levied on the assets of such entity Party which materially affects such Party’s ability
to perform its obligations under this Agreement; | commenced proceedings under the (Indian)
Insolvency and Bankruptcy Code, 2016 (the “Code”); (F) filed a petition seeking to take
advantage of any other law relating to bankruptcy, insolvency, reorganization, winding up, or
composition or readjustment of debts; or (G) taken any corporate or other action for the purpose
of effecting any of the foregoing; or

(b) a proceeding or case has been commenced without the application or consent of such Party in
any court of competent jurisdiction seeking: (A) its liquidation, reorganization, dissolution or
winding-up or the composition or readjustment of debts; (B) the appointment of an insolvency
resolution professional, a trustee, receiver, custodian, administrator, liquidator or the like of
such Party under the Code and an order admitting the insolvency petition has been passed in
such proceeding and such order has not been stayed or dismissed within a period of 90 (ninety)
days; or (C) directions with the same or similar effect happen under the provisions of the
Companies Act or the Code in relation to the winding up of the company;

“Inspection Report” shall have the meaning set forth in Clause 13.2;

“Insurance Cover” shall mean the aggregate of the maximum sums insured under the insurances
taken out by the Concessionaire pursuant to Article 27, and includes all insurances required to be
taken out by the Concessionaire under Clause 27.1 but not actually taken, and when used in the
context of any act or event, it shall mean the aggregate of the maximum sums insured and payable or
deemed to be insured and payable in relation to such act or event;

“Intellectual Property” shall mean all patents, trademarks, service marks, logos, get-up, trade names,
internet domain names, rights in designs, blue prints, programmes and manuals, drawings, copyright
(including rights in computer software), database rights, topography rights, utility models, rights in
know-how and other intellectual property rights, in each case whether registered or unregistered and
including applications for registration, and all rights or forms of protection having equivalent or similar
effect anywhere in the world;

“Keys” shall mean a room with maximum occupancy of two persons;

“L&FS” shall have the meaning set forth in Clause 5.12;

“L&FS Standards” shall mean the standards prescribed under the National L&FS Standards and at
least one internationally accepted L&FS standards such as US Life Safety Code (NFPA), as amended
from time to time;

“Lead Member” shall have the meaning as set forth in Recital I;

149



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri
Vijaya Puram through Public Private Partnership - Draft Concession Agreement

“Lenders’ Representative” shall mean the person duly authorized by the Senior Lenders to act for
and on behalf of the Senior Lenders with regard to matters arising out of or in relation to this Agreement,
and includes his successors, assigns and substitutes;

“LOA or Letter of Award” shall mean the letter of award referred to in Recital (D);

“Maintenance Requirements” shall have the meaning set forth in Clause 17.2;

“Mandatory Development Obligations” shall have the meaning set forth in Article 12;

“Material Adverse Effect” shall mean a material adverse effect of any act or event on the ability of
either Party to perform any of its obligations under and in accordance with the provisions of this
Agreement and which act or event causes a material financial burden or loss to either Party;

“Medical Aid Post” shall have the meaning set forth in Clause 5.7;

“Mortgage Assets” shall have the meaning as set forth in Clause 35.5.1;

“Mortgage Deed” shall have the meaning as set forth in Clause 35.5.1;

“MoU” shall have the meaning as set forth in Clause 29.12.6;

“Nominated Company” shall mean a company selected by the Lenders’ Representative and proposed
to the Authority for substituting the Concessionaire in accordance with the provisions of the
Substitution Agreement;

“Non-Political Event” shall have the meaning set forth in Clause 29.2;

“O&M” shall mean the operation and maintenance of the Hotel Resort and the Ancillary Facilities and
Project Infrastructure and includes all matters connected with or incidental to such operation and
maintenance, provision of services and facilities, and collection of Revenue in accordance with the
provisions of this Agreement;

“O&M Agreement/ “O&M Contract” shall mean the operation and maintenance contract that may
be entered into between the Concessionaire and external Hotel Brand/Chain/ O&M Member for
performance of the O&M obligations in accordance with this Agreement;

“O&M Member” shall mean an entity with whom the Concessionaire has entered into an O&M
Contract, if any;

“O&M Expenses” shall mean expenses incurred by or on behalf of the Concessionaire or by the
Authority, as the case may be, for all O&M including (a) cost of salaries and other compensation to
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employees; (b) cost of materials, supplies, utilities and other services; (c) premia for insurance; (d) all
Taxes, duties, cess and fees due and payable for O&M; I all repair, replacement, reconstruction,
reinstatement, improvement and maintenance costs; (f) payments required to be made under the O&M
Contract or any other contract in connection with or incidental to O&M; and (g) all other expenditure
required to be incurred under Applicable Laws, Applicable Permits or this Agreement;

“O&M Inspection Report” shall have the meaning set forth in Clause 19.2;

“Operation Period” shall mean the period commencing from Project COD of the Mandatory
Development Obligations and ending on the Transfer Date;

“Optional Development Obligation” shall have the meaning set forth in Clause 12.6.1;

“Parties” shall mean the parties to this Agreement collectively and “Party” shall mean any of the
parties to this Agreement individually;

“Performance Guarantee” shall have the meaning set forth in Clause 34.2.2;

“Performance Security” shall have the meaning set forth in Clause 9.1;

“Performance Security Period” shall have the meaning set forth in Clause 9.3;

“Political Event” shall have the meaning set forth in Clause 29.4;

“Project” shall mean the construction, redevelopment, operation and maintenance of the Hotel Resort,
Ancillary Facilities and Project Infrastructure and undertaking Mandatory Development Obligation and
Optional Development Obligation on a DBFOT basis in accordance with the provisions of this
Agreement, and includes all works, services and equipment relating to or in respect of the Scope of the
Project;

“Project Account” shall have the meaning set forth in Clause 26.1;

“Project Account Agreement” shall have the meaning set forth in Clause 26.1.2;

“Project Account Bank” shall have the meaning set forth in Clause 26.1.1;

“Project Agreements” shall mean this Agreement, the Financing Agreements, EPC Contract, O&M
Contract, and any other material agreements or contracts that may be entered into by the
Concessionaire with any person in connection with matters relating to, arising out of or incidental to
the Project, but does not include the Substitution Agreement, or any agreement for procurement of
goods and services involving a consideration of up to Rs. 1,00,00,000 (Rupees one crore) for each
such agreement;
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“Project Assets” shall mean all physical and other assets relating to and forming part of the Hotel
Resort, Ancillary Facilities and Project Infrastructure, Development Works, Optional Development
Obligations and the Project Site including, but not limited to:

(a) rights over the Project Site in the form of Right of Way;

(b) tangible assets such as civil works including foundations, drainage works, pavements, electrical
systems, communication systems, fare collection systems, rest areas and administrative offices;

(c) Ancillary Facilities situated on the Project Site;

(d) Buildings and immovable fixtures or structures forming part of the Hotel Resort and Ancillary
Facilities and Project Infrastructure;

(e) all rights of the Concessionaire under the Project Agreements;
(f) financial assets, such as receivables, security deposits etc.;
(9) insurance proceeds; and

(h) Applicable Permits and authorisations relating to or in respect of the Hotel Resort and Ancillary
Facilities and Project Infrastructure;

“Project COD” shall have the meaning set forth in Clause 15.1 and shall include commercial operations
date of Mandatory Development Obligations or of any Optional Development Obligation, as the case
may be;

“Project Completion Schedule” shall mean the progressive Project Milestones set forth in Schedule
G for completion of the Hotel Resort, Ancillary Facilities and Project Infrastructure on or before the
Scheduled Completion Date;

“Ancillary Facilities and Project Infrastructure” shall mean collectively the captive and support
facilities, developed at the Project Site for the exclusive use of the Hotel Resort and related trunk
infrastructure including water treatment plant, sewage treatment plant; RO plant; power facility and all
other infrastructure within Hotel Resort to provide Hospitality Services and any Associated Services;
“Project Milestones” shall mean the project milestones set forth in Schedule G;

“Project Site” shall have the meaning set forth in Clause 10.1;

“Protected Documents” shall have the meaning set forth in Clause 40.3;

“Provisional Certificate” shall have the meaning set forth in Clause 14.1;

“Punch List” shall have the meaning set forth in Clause 14.1;

“Reference Exchange Rate” shall mean, in respect of any one currency that is to be converted into
another currency in accordance with the provisions of this Agreement, the exchange rate as of 12.00
(twelve) noon on the relevant date quoted in Delhi by the State Bank of India, and in the absence of

such rate, the average of similar rates quoted in Delhi by the Bank of India and the Bank of Baroda;

“Request for Proposals” or “RFP” shall have the meaning set forth in Recital C;
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“Revenue” shall mean all amounts charged and recovered by the Concessionaire from the Users on
mutually agreed terms and shall include user charges for use of the Hotel Resort and Hospitality
Services by the Users and shall also include but not be limited to all charges, rent, license fees, tariff,
fee, compensation, benefits, deposits (whether long term or short term and whether refundable or not),
capital receipts, insurance claims, or any other similar payment by whatever name called, received by
or paid to the Concessionaire or receivable by the Concessionaire or payable to the Concessionaire or
due and realizable by the Concessionaire, for or with respect to use of the Hotel Resort and any of the
Hospitality Services;

“Right of Way” shall mean the constructive possession of the Project Site, together with all way leaves,
easements unrestricted access and other rights of way howsoever described, necessary for construction,
operation and maintenance of the Hotel Resort and the Ancillary Facilities and Project Infrastructure in
accordance with this Agreement;

“Rs.” Or “Rupees” or “Indian Rupees” shall mean the lawful currency of the Republic of India;
“Safety Requirements” shall have the meaning set forth in Clause 18.1;
“Schedule” shall mean a schedule under this Agreement;

“Scheduled Completion Date” shall mean the scheduled date(s) for achieving Project COD as set forth
in Schedule G;

“Scope of the Project” shall have the meaning set forth in Clause 2.1;

“Selected Bidder” shall mean the Bidder selected by the Authority to award the Project following the
completion of the Bidding Process (as defined under the RFP);

“Senior Lenders” shall mean the financial institutions, banks, multilateral lending agencies, rusts,
funds and agents or trustees of debenture holders, including their successors and assignees, who have
agreed to guarantee or provide finance to the Concessionaire under any of the Financing Agreements
for meeting all or any part of the Total Project Cost and who hold pari passu charge on the assets, rights,
title, and interests of the Concessionaire;

“Special Services ” shall have the meaning set forth in Clause 21.2;

“Specifications and Standards” shall mean the specifications and standards relating to the quality,
quantity, capacity and other requirements for the Hotel Resort and Ancillary Facilities and Project
Infrastructure, as set forth in Schedule C, and any modifications thereof, or additions thereto, as included
in the design and engineering for the Hotel Resort, Ancillary Facilities and Project Infrastructure
submitted by the Concessionaire to, and expressly approved by, the Authority;

“Specified Assets” shall mean and include such of the Project Assets which are constructed, acquired,

or installed after the 5" (fifth) anniversary of Project COD, but no later than the 30" (thirtieth)
anniversary of the Appointed Date, but shall in no case include land,;
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“Specified Documents” shall have the meaning set forth in Clause 40.1;

“Statutory Auditors” shall mean a reputable firm of chartered accountants acting as the statutory
auditors of the Concessionaire under the provisions of the Companies Act, 2013 including any statutory
modification or re-enactment thereof, for the time being in force, and appointed in accordance with
Clause 28.2;

“Subordinated Debt” shall mean the aggregate of the following sums expressed in Indian Rupees or
in the currency of debt, as the case may be, outstanding as on the Transfer Date:

@) the principal amount of debt provided by lenders or the Concessionaire’s shareholders for
meeting the Total Project Cost and subordinated to the financial assistance provided by the
Senior Lenders; and

(b) all accrued interest on the debt referred to in sub-clause (a) above but restricted to the lesser of
actual interest rate and a rate equal to 5% (five per cent) above the Bank Rate in case of loans
denominated in Indian Rupees and lesser of the actual interest rate and 6 (six) month LIBOR
(London Inter-Bank Offer Rate) plus 2% (two per cent) in case of loans denominated in foreign
currency, but does not include any interest that had fallen due 1 (one) year prior to the Transfer
Date;

provided that if all or any part of the Subordinated Debt is convertible into Equity at the option of the
lenders and/or the Concessionaire’s shareholders, it shall for the purposes of this Agreement be deemed
to be Subordinated Debt even after such conversion and the principal thereof shall be dealt with as if
such conversion had not been undertaken;

“Substitution Agreement” shall have the meaning set forth in 35.3;

“Suspension” shall have the meaning set forth in Clause 31.1;

“Taxes” shall mean any Indian taxes including excise duties, customs duties, value added tax, sales tax,
local taxes, cess and any impost or surcharge of like nature (whether Central, State or local) on the
goods, materials, equipment and services incorporated in and forming part of the Hotel Resort,
Ancillary Facilities and Project Infrastructure charged, levied or imposed by any Government
Instrumentality, but excluding any interest, penalties and other sums in relation thereto imposed on any
account whatsoever. For the avoidance of doubt, Taxes shall not include taxes on corporate income;

“Termination” shall mean the expiry or termination of this Agreement and the Concession hereunder;

“Termination Notice” shall mean the communication issued in accordance with this Agreement by one
Party to the other Party terminating this Agreement;

“Termination Payment” shall mean the amount payable by the Authority to the Concessionaire, under
and in accordance with this Agreement, upon Termination;
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“Tests” shall mean the tests set forth in Schedule H to determine the completion of Project in accordance
with the provisions of this Agreement;

“Total Project Cost” shall mean the capital cost incurred on construction and financing of the Project
and shall be limited to the lowest of:

(a)

the capital cost of the Project as set forth in the Financial Package;

(b) the assessment of the Concessionaire’s investment as made by the Approved Valuer to be

(©)

appointed by the Authority; or

the applicable amount as detailed below:

a sum of Rs. 160.79 Crore (Rupees One Hundred and Sixty Crore and Seventy Nine Lakhs)
provided that in the event WPI increases, on an average, by more than 5% (five per cent) per
annum for the period between the Bid Date and Project COD, the amount mentioned in (a) and
(b) above shall be increased such that the effect of increase in WPI, in excess of such 5% (five
per cent), is reflected in the Total Project Cost;

provided further that in the event of Termination, the Total Project Cost shall be deemed to be
modified to the extent of variation in WPI or Reference Exchange Rate occurring in respect of
Adjusted Equity and Debt Due, as the case may be, in accordance with the provisions of this
Agreement;

provided also that the Total Project Cost shall not exceed the actual capital cost of the Project
upon completion of the Project;

“Transfer Date” shall mean the date on which this Agreement and the Concession hereunder expires
pursuant to the provisions of this Agreement or is terminated by a Termination Notice;

“Unforeseen Events” shall have the meaning as set forth in Clause 29.12.1;

“Users” shall mean the person(s), entities, third parties which use the Hotel Resort or any part thereof,
in accordance with the provisions of this Agreement and Applicable Laws;

“Vesting Certificate” shall have the meaning set forth in Clause 33.4; and

“WPI” shall mean the Wholesale Price Index for all commodities as published by the Ministry of
Industry, GOI and shall include any index which substitutes the WPI, and any reference to WPI shall,
unless the context otherwise requires, be construed as a reference to the latest monthly WPI published
no later than 30 (thirty) days prior to the date of consideration hereunder.
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SIGNATORIES

IN WITNESS WHEREOF THE PARTIES HAVE EXECUTED AND DELIVERED THIS
AGREEMENT AS OF THE DATE FIRST ABOVE WRITTEN.

THE COMMON SEAL OF CONCESSIONAIRE has been affixed pursuant to the resolution passed
by the Board of Directors of the Concessionaire at its meeting held on the day of 20

I, , hereunto affixed the common seal in the presence of:

[ , director, who has signed these presents in token thereof; and

, Company Secretary / Authorised Officer who has countersigned the

same in token thereof:]

SIGNED, SEALED AND DELIVERED For and on behalf of THE CONCESSIONAIRE by:

(Signature)

(Name)

(Designation)

(Address)

(Fax No.)

(e-mail address)

In the presence of:
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SIGNED, SEALED AND DELIVERED For and on behalf of THE AUTHORITY by:

(Signature)
(Name)
(Designation)
(Address)

For and on behalf of

(Signature)

(Name)

(Designation)

(Address)

(Fax No.)

(e-mail address)

In the presence of:

by:

157



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri
Vijaya Puram through Public Private Partnership - Draft Concession Agreement

SCHEDULES
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SCHEDULE A

SITE OF THE PROJECT

(See Clause 2.1(a))

1. The Project Site

1.1

1.2

1.3.

Project Site of the Hotel Resort shall include the land, as described in Annex-1 of this Schedule
A.

An inventory of the Project Site including the land, buildings, structures, road works, trees,
and any other immovable property on, or attached to, the Project Site shall be prepared jointly
by the Authority Representative and the Concessionaire, and such inventory shall form part
of the memorandum referred to in Clause 10.3.1 of the Agreement.

Additional land required for ancillary buildings, extension/ addition of Hotel Resort or for
construction of works specified in Change of Scope Order issued under Clause 16.2.3 of this
Agreement shall be acquired in accordance with the provisions of this Agreement. Upon
acquisition, such land shall form part of the Project Site and vest in the Authority.
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Annex-|
Schedule-A

Description of Project Site:

PARAMETER DETAILS

Union Territory: Andaman and Nicobar Islands

Site Location Haddo, Sri Vijaya Puram

Survey No.: 111/172

Total Land Area: 7.22 Acres / 2.93 Hectares (Ha.)

Available Built-Up Area: 19,294 Sgm

Land Ownership ANIIDCO

Applicable Ground Coverage | 33% as per CRZ 2011 Notification

Height Restriction 9 meters/Ground plus 1 floor (G+1) as per CRZ 2011 Notification
Capital Investment Envisaged: | INR 160.79 Crores

Layout/Site Plan

LEGENDS

Entrance & Lobby
Office Block
Kitchen & Storage
Restaurant
Bar
Courtyard
Semi Deluxe Roo i
Deluxe Rooms |
Standard Rooms

. Conference Hall

. Nicobari Deluxe Cottages —

. Nicbari Cottages “wo

13. Bamboo Cottages

14. STP

15. WaterTanks

16. DG Shed

17. Electrical Room

18. Main Vehicular Road

19. Parking

RERo®mNa 0 wh e

OTHER LAND

=== Setback line
Site boundary

Base Map Source: Project Site CAD drawings shared by ANIIDCO
Map Notto Scale
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SCHEDULE B

DEVELOPMENT OF THE PROJECT

(See Clause 2.1(b))

Development of the Project shall include development of the Govt. of India or Equivalent Certified
5 Star Hotel Resort along with the allied/support Infrastructure at the project site.

Development of the Hotel Resort shall mean development of the Hotel Resort, Ancillary Facilities,
Ancillary Facilities and Project Infrastructure and any other activities incidental thereto as permitted
under Applicable Laws and Applicable Permits, including such additional rights as may be granted
time to time. Development of the Hotel Resort facilities & project infrastructure shall conform with
the provisions of Annex-I (Description of Hotel Resort) and Annex -Il (Description of Ancillary
Facilities) of this Schedule B. This shall include all works and activities including construction of
rooms, MICE facility, reception, lobby and waiting areas, restaurant, bar, shops/shopping arcade,
swimming pool, fitness center, business center, spa and health center, or other areas, installation of
on-site support infrastructure, fixtures, furniture etc. that the concessionaire may undertake at the
property with prior written approval of the Authority and in accordance with the Applicable Laws.

The Project shall be completed by the Concessionaire in conformity with the Specifications and
Standards set forth in Schedule C.

161



Request for Proposal for Design, Build, Finance, Operate and Transfer (DBFOT) of Megapode Resort at Sri
Vijaya Puram through Public Private Partnership - Draft Concession Agreement

Description of Hotel Resort:

Annex-1
(Schedule-B)

Details for Development of Hotel Resort:

PARAMETER
Hotel Category

DETAILS

Develop 5-Star /5-Star Luxury Resort meeting Certification
Standards for 5 Star/ 5 Star Equivalent Hotel as prescribed by
Ministry of Tourism, Govt. of India. Bidder shall obtain and
maintain the 5 Star Certification throughout the Operations Period

No. of Keys proposed

Develop and Operate Minimum of 100 Keys

Hotel Amenities

Develop/install and operate hotel amenities as per 5 star/5star
Equivalent Hotel, complying with Certification Standards for 5 Star/
5 Star Equivalent Hotel prescribed by Ministry of Tourism, Govt. of
India.

Support Infrastructure

Develop/install and operate requisite support infrastructure on site
such as Water Tanks, Rainwater Harvesting Tanks/Ponds, Sewage
Treatment Plant, DG Rooms, Transformers, etc. complying with
design and operations standards for minimum 100 room inventory
of 5 Star/ 5 Star Equivalent or above category Hotel, as prescribed
by Ministry of Tourism, Govt. of India.

Preferential Reservation of
Key(s) for ANIIDCO

Provide preferential reservation of Key(s) on a best offer basis for
ANIIDCO.

Hotel Operation &
Maintenance

Operate and maintain the Hotel Resort, Ancillary Facilities and
Project Infrastructure as per industry best standards

Hotel Branding

Ensure the branding of the Hotel Resort includes the term
‘Megapode’ as part of the Property

Optional Development
Obligation/ Additional
Development

Above prescribed development indicates Mandatory Development
Obligation of the Concessionaire. The Concessionaire may opt to
augment, increase, or improve prescribed minimum development
profile on the site as per own diligence; subject to adherence with
development control regulations, CRZ Notification, Applicable
Permits and Approvals relevant to Project Site; incorporating
suggestions from the Authority regarding development/building plan
comprising hotel rooms, infrastructure, amenities, landscaping, etc.

Specifications and Standards

The Hotel Resort shall be constructed in conformity with the Specifications and Standards specified

in Schedule-C.
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Annex-11
(Schedule-B)
Description of Ancillary Facilities and Project Infrastructure

The Project shall be a self-sustainable project and shall include, inter alia, following supporting
infrastructure component related to trunk/supporting infrastructure (water and sewage treatment
plant, levelling, grading, boundary wall, fencing, roads, drainage, power distribution, street lighting,
landscaping), water supply and treatment, sewage and waste treatment and disposal necessary for the
Project.

The Concessionaire shall construct the Ancillary Facilities and Project Infrastructure described in this
Annex-11 to form part of the Hotel Resort. The Ancillary Facilities shall include, but not limited to
the following:

PARAMETER DETAILS
Design Features and e As per 5star/ 5 star Equivalent standard, complying with
Inclusions: Certification Standards for 5 Star/ 5 Star Equivalent Hotel

prescribed by Ministry of Tourism, Govt. of India and as per
Specifications and Standard mentioned in Schedule C of this
Concession Agreement.

e Ensure unobstructed views of bay area from rooms and
connected pathways in layout design planning.

e Connected service areas for efficient space management.

e Spacious reconstruction and layout of rooms and facilities
for enhanced user experience

Additional Development Above prescribed development indicates Mandatory Development
Obligation of the Concessionaire. The Concessionaire may opt to
augment, increase, or improve prescribed minimum development
profile on the site as per own diligence; subject to adherence with
relevant development control regulations applicable to Project Site;
incorporating suggestions from the Authority regarding
development/building plan comprising hotel rooms, infrastructure,
amenities, landscaping, etc.
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SCHEDULEC

SPECIFICATIONS AND STANDARDS

(See Clause 2.1(b))

1. Hotel Resort

1.1

1.2.

1.3.

1.4.

1.5.

1.6.

1.7.

The Hotel Resort shall conform with the Specifications and Standards as specified in
this Schedule C and in this Agreement.

The Specifications and Standards applicable to the design and construction of the Hotel
Resort shall conform with the National Building Code of India, relevant specifications
and standards specified by the Bureau of Standards, other Applicable Laws (including
Island Coastal Zone Regulations) and Good Industry Practice.

In the absence of any specific provision in this Agreement, the following standards shall
apply in order of priority:

Q) National Building Code

(i) Bureau of Indian Standards (BIS); and

(iii) International guidelines including GRIHA/LEED/Green Globe

(iv)  other specifications/standards/codes proposed by the Concessionaire and reviewed
by the Independent Expert, as applicable.

The latest version of the specified codes and standards which were notified published at
least 60 (sixty) days prior to the Bid Date in respect of this Agreement shall apply.

The Hotel Resort shall conform to 5 Star/ 5 Star Deluxe Categorization by Ministry of
Tourism, Government of India

The Hotel Resort shall conform to following; including but not limited to; the below:

a. Andaman and Nicobar Tourism Policy and its subsequent amendments, if
applicable;

b. Eco-Tourism Policy Guidelines for Andaman and Nicobar Islands (dated 10™
February 2015), and its subsequent amendments, if applicable;

c. Environment Protect Act of Government, 1986 of Government of India, if
applicable;
d. Wildlife Protection Act, 1972, if applicable

The Hotel Resort shall conform to applicable standards; including but not limited to; the
below:
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Applicable Standards for various parameters:

S.No.

Description of

Parameter
Development Controls and
regulations

Applicable Standards*

e ANI Development Authority (latest
master plan and other amendments time to
time)- Master Plan for Sri Vijaya Puram
Planning Area — 2030

e Costal Regulation Zone — CRZ 2011/
CRZ 2019

Spatial planning and
architecturaldesign
guidelines

Urban and Regional Development Plans
Formulation & Implementation guidelines
(URDPFI) and Time Saver Standards.

Facilities for Persons with
DifferentAbilities
(Differently AbledPersons)

As per NBC’s Persons with Disabilities Act, 2016
with subsequent amendments and ‘UN
Convention for Rights of Persons with
Disabilities (UNCRPD).

Alternative/  non-
conventional materials/
technologies, sustainable
buildings, energy
conservation, etc.

Environmental Building Guidelines by
Department of Environment and Forest and
Indian Green Building Council (IGBC)

All Pavements, Roads, and
Signage

Indian Road Congress (IRC) & Ministry of Road
Transport and Highways (MORTH)
specifications.

Vi.

Project construction
including structures,
utilities, infrastructure
facilities, etc.

National Building Council (NBC) regulations.

Vil.

Fire Protection and
DetectionServices.

National Fire Protection Authority
(NFPA)regulations.

viii.

Performance Standards

ISO 9001: 2008

Hazardous Waste
Management

Hazardous and Other Wastes (Management and
Trans boundary Movement) Rules, 2016

Covid-19 Pandemic

Operations of project facilities shall be strictly as
per prevailing Indian Council of Medical
Research (ICMR) for containing covid-19
pandemic and other communicable diseases.

Xi.

Other Statutory
approvals and
clearances

Statutory approvals from Andaman and Nicobar
Administration and its other allied departments.

Xil.

Indian Standard Codes

e IS 875 (Part 3) Design loads for Buildings
and structures for wind loads
e |S 1893 (Part 1) Earth Quake resistant
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S.No. Description of Applicable Standards*

Parameter
design of structure
e 1S 8147 Code of practice for use of
Aluminium alloys in structure
e 1S 800 General construction in steel
e Glass
o BS 952 Glass for glazing
o BS 6262 Glazing for buildings
o BS 5713 Hermetic sealed (Air tight)
double glass unit
o AS 1288 Glass selection and
installation
o ASTM C 1036 Glass
o ASTM C 1048 Heat Strengthened and
Fully Tempered Glass
o ASTM C 1172-03 Laminated
Architectural Float Glass

*Any other applicable regulations/stipulations, of any other statutory authorities applicable
in the Local Body.

1.8. The Hotel Resort shall conform to development standards for Project Facilities and
Allied Infrastructure, including but not limited to the below:

a. Signage: The Concessionaire shall provide illuminated signs in accordance with
National BuildingCodes (NBC/Any other Applicable Laws and Standards at suitable
locations within the project area.

b. Generator Backup: The Concessionaire shall provide power back up (through DG set)
at the Project area. The generator shall be installed in a separate soundproof enclosure.

o All the lettable rooms including other facilities (as may be applicable at the
respective properties) shall be installed with power back-up unit/s through
Diesel Generator (DG). The power back- up (DG set) facility shall be
installed with the following minimum capacities along with all the
associated infrastructure such as internal wiring, cabling, etc:

DG generators of capacity — 315 KVA — 2 no’s

o All the standards and procedural guidelines stipulated under general
specifications for electrical works (Part VIl — DG sets) 2013 published by
CPWD shall be adopted by the Concessionaire.

o These DG set shall be installed duly erecting required acoustics resulting
zero or minimal sound during its operations. Further, the concessionaire
shall ensure that the installed DG set shall work during the extreme
temperatures also.

o The Concessionaire is expected to maintain reserve fuel at all the time
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during the operations.

c. Drainage: The Concessionaire shall design and implement drainage facilities in such a
manner that there is no stagnation of water at the project facility the internal drainage
system shall be connected STP plant and Zero discharge from the premises.

d. Worker Amenities: The Concessionaire shall provide worker/employee amenities in
accordance with Good Industry practices.

e. Safety Barriers: The Concessionaire shall provide safety barriers at appropriate
locations, to effectively manage pedestrian and vehicular traffic.

f. Codes / Standards and Approvals: The Concessionaire shall follow the applicable
codes/standards, building bylaws, Development Control Regulations for Construction
of the Project Facility and all other Applicable Laws.

g. General Guidelines: The Concessionaire shall incorporate guidelines while preparing
drawings/designs for the facility such as Location and size of components, Entry Exit
areas, function of each component, fire safety, Accessibility for Maintenance, etc.

h. Provision of Differently Abled persons: The Concessionaire shall provide all the
necessary facilities to the entry/ exit, movement, alighting and boarding of Persons with
Different Abilities. The facilities for Differently Abled Persons shall be provided by the
Developer as per the norms provided in “Part III of National Building Code (NBC) —
Appendix E’ and shall conform to Persons with Disabilities Act, 2010 with subsequent
amendments and ‘UN Convention for Rights of Persons with Disabilities (UNCRPD)
and any other applicable regulations of any statutory authorities.

1.9. The Hotel Resort shall conform to standards for Civil, Structural & Environmental
Requirements; including but not limited to the below:

a. The proposed structure shall be designed to resist wind (in accordance with 1S: 875, Part
-3 of 1987) and seismic forces (to be designed to standards in accordance with 1S: 1893-
2002).

b.  Concrete structures shall be designed as per IS 456: 2000.

c.  Steel structures shall be designed in accordance with the provisions of IS 800:2007.
Structural steel shall conform to IS 2062:2006. Tubular sections would conform to IS-
4923. Structural joints shall conform to 1S 4000:1992.

d. Mitigation measures to be considered to reduce the negative impact on the ecology,
available resources on site, existing vegetation and habitat, water and air pollution and
waste handling as per the Manual on norms and standards for environment clearance of
the construction projects.

e. The Concessionaire is mandatorily required to carry out its own tests and technical
investigations related to structural stability, bearing capacity and other characteristics.
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f.  All structure shall be designed and constructed as earthquake (in accordance with IS

1893 — 2014) and flood resistant structures.

All materials to be used for the construction shall confirm to the specifications and
standards laid down in Part \VV of National Building Code on building material and
Part V11 of National Building Code on construction practices and safety, latest edition
as prevalent at the time of execution of work.

1.10. The Hotel Resort shall conform to development standards for Acoustics and Audio

system in MICE Facility (Minimum 250 Pax capacity), including but not limited to the

below:

The selected concessionaire shall design the convention hall located within the
Megapode Resort. This proposal includes installation of acoustic panels (with themed
fibre over the panels), Audio / Speaker system, Chairs, etc.

The minimum specifications for Acoustic panels, Audio/Speakers are outlined below:

Wooden slats — Supply & installation of wooden slats made of pinewood E1 grade
fibre board, Melamine laminated finish or equivalent, Groove perforated slats
customized back lined with black acoustical fleece, tongue-groove edge for a
seamless look after installation having base density of at least 700Kg — 800 kg/m3,
weight 12 kg/m2 installedby using GI strut system after 1-2” inches of air gap.

Core Variants — Wood Core E1 Fibreboard, Fire — Class A, Acoustics— NRC up to
0.75, Climate (OC RH) — 50, 70 and Strength, Load capacity (Kg) — Ball-Impact.

Fabric absorptive solution: Supply and installation of Fabric Tracks Stretch wall
fabric system by using FR Grade acoustic fabric of desired size. The minimum
technical parameters: Core — Pine wood fibre & Poly fibre, Fire — Class A,
Acoustics — NRC 0.90, Climate (OC RH) — 55, 90, Termite resistance, Light
reflectance.

c. Audio system: Free space ceiling speakers, TOA Mixer Amplifier, 1.5 sg.mm speaker
cable, Mini Wireless handheld mic.

1.11. The Hotel Resort shall conform to standards for lighting; including but not limited to
the below Lighting.

IHlumination: LED Lights shall be used. These lights shall be confirming to IP55 &
IP66 and 1S 7537 of BIS or equivalent with minimum 10 watts.

1.12. The Hotel Resort shall conform to development standards for Services: Electrical,

Water supply & Drainage and Solid Waste Management, including but not limited to;
the below:
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(a)

(b)

(©)

(d)

(€)

The planning, design, and execution of electrical installation in all the project
facilities shall be carried out in accordance with Part VII1-Building Services (Section
2-Electric Installations, of National Building Code (NBC) of India) prepared by BIS
and as prevalent at the time of executionof the works, as the case may be.

The planning, design, construction, and installation of drainage system for the
landscape facilities shall be in accordance with the Part 1X (Section 1-Plumbing
Services, Section 2-Plumbing and Sanitation as the case may be) of NBC of India
prepared by BIS and as prevalent at the time of execution of the work.

The Concessionaire shall provide or arrange at its cost during the Concession Period
power, electricity, water supply & storage, solid waste disposal and other facilities
required from time to time in respect of the construction, operation and maintenance
of the Project Facilities and be in compliance to the requirements relating thereto
under the Applicable Laws, terms of Applicable Permits and Good Industry Practice.

Water Systems: Pipe network and fittings shall be fastened securely to their
intended points of anchorage and there shall be no drips and leaks of water from pipe
network, taps, valves and/or fittings.

Automatic Fire Detection & Alarm system: The Concessionaire shall ensure that
the entire property shall be equipped with automatic fire detection & alarm system
complying to the IS 2189:2018.

1.13. Electric Vehicle (EV) Charging Station

The selected concessionaire shall install at least three (03) EV charging stations at
Megapode Resort and in the area earmarked within the parking slot. The installation

shall
guide

comply to the guidelines and standards stipulated in the revised consolidated
lines & standards for charging infrastructure for EV vide No. 12/2/2018-EV (Comp

No. 244347) issued by Ministry of Power dated 14" January 2022 and any other
amendments thereafter.

The minimum specifications of the one EV station expected to be installed is tabulated

below:
Charge Type Charger Rated Output No. of Connector | Charging vehicle
connector Voltage (V) Guns(CG) type
(W=Wheelers)
Fast Type 2-AC (Min | 380-415 1CG 4W, 3W and 2W
22kW)

1.14. Sewage Treatment Plant (STP)

The Concessionaire shall procure required infrastructure for operating the STP. The
quality of the treated water shall be as per the norms stipulated by the CPCB (Central
Pollution Control Board) or any other applicable Government Authority/ies. The broad

parameters of the treated water shall be as tabulated below:

The treated sewage shall have following characteristics suitable:

pH

6.5-8.5
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BOD (3 days at 27 degree C) mg/I less than 3 mg/I
COD less than 30 mg/I
Suspended Solids less than 10 mg/I
Oil & Grease less than 1 mg/I

1.15. Swimming Pool

The selected concessionaire shall follow the standards prescribed in 1S 3328 (1993): Quality
tolerances for water (CHD 13: Water Quality for Industrial Purposes).

The water filtration unit shall be installed duly connecting to the pool with continuous
circulation typefurther, the pool shall be installed with an air handling unit (AHU) with

the desired standard.
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SCHEDULE D

DRAWINGS

(See Clause 12.2(g))

1. Drawings

In compliance with the obligations set forth in Clause 12.2 of this Agreement, the Concessionaire
shall furnish to the Independent Expert, free of cost, all Drawings separately for each Project Site
and as per the provision of this agreement) listed below:

e Architectural Drawings
e Structural Drawings

e Facade Drawings

e HVAC Drawings

e Electrical Drawings- Power and Data/AV/ Voice systems
e Plumbing Drawings

e Fire-fighting Drawings
e Interior Drawings

e Landscape Drawings

e Shop Drawings

e Automation Drawings

¢ Miscellaneous Drawings

Additional Drawings

If the Independent Expert determines that for discharging its duties and functions under this
Agreement, it requires any drawings other than those listed hereinabove, it may by notice require
the Concessionaire to furnish such drawings forthwith. Upon receiving a requisition to this effect,
the Concessionaire shall promptly prepare and furnish such drawings to the Independent Expert
as if such drawings formed part of this Schedule D.
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SCHEDULE E

APPLICABLE PERMITS

(See Clause 4.1.2(b) and 4.1.3(d))

1.1. An indicative list of Applicable Permits is provided in herein Schedule E. The Concessionaire
shall, as required under Applicable Laws, obtain the necessary applicable licenses, clearances,
permits, no objection certificates and approvals on or before the Appointed Date. These may
include, but not be limited to, the below:

@) Planning Permission & Layout Approval

(b) Development Certificate

(c) Occupancy Certificate

(d) Food License & Hygiene Clearance

(e) Pollution Control Certificate

) Fire Clearance

(9) Agreement registry and payment of applicable stamp duty

(h) Bar License: a commitment to license or letter of intent for facilitating Concessionaire
to obtain license to store and serve alcohol shall be provided by Authority to
Concessionaire. Actual license and permits shall be obtained by Concessionaire,
contingent upon its compliance with relevant approvals as per extant provisions for
issuance of license to store and serve alcohol.

0] NOC for Tree Cutting or Relocation of Trees

It is expressly provided that the responsibility of the Authority shall be limited to providing
facilitation assistance for procurement of applicable permits, subject to compliance by
Concessionaire for the aforesaid during the Concession. The Concessionaire, at its own risk and
cost, shall be solely responsible for adhering to the conditions of applicable permits, clearances,
approvals, and licenses. The Concessionaire shall be responsible for making itself fully aware
of applicable terms and conditions for procurement and sustenance of validity of any such
applicable permits, clearances, approvals, and licenses.

It is also expressly provided that CRZ Clearance/ Environmental Clearance required for
Optional Development Obligation shall be sole responsibility of the Concessionaire.

Any violation of the terms & conditions of the applicable permits, clearances, approvals, and
licenses obtained by the Authority to facilitate the Concessionaire shall be treated as
Concessionaire’s default and relevant provisions of default of the Concession Agreement shall
be applicable for such occurrence.

1.2. The Concessionaire shall obtain all the other required applicable permits, clearances, approvals,
and licenses from the relevant local authorities, as per Applicable Laws, for construction,
maintenance and operation of the Hotel Resort and Ancillary Facilities and Project
Infrastructure.
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SCHEDULE F
PERFORMANCE SECURITY
(See Clause 9.1(a))°
WHEREAS:

(A) e , (the “Concessionaire”) and Andaman & Nicobar Islands Integrated
Development Corporation Limited represented by the Chairman (“Authority”) and having its
principal offices at .................. have entered into a Concession Agreement dated ............ (the
“Agreement”) whereby the Authority has agreed to the Concessionaire undertaking the
development, operation, maintenance and management of the Project at Sri Vijaya Puram on
design, build, finance, operate, and transfer (“DBFOT”) basis, subject to and in accordance with
the provisions of the Agreement.

(B) The Agreement requires the Concessionaire to furnish a Performance Security to the
Authority; within 30 days from Execution Date; for the sum of Rs. [e] (the “Guarantee
Amount”) as security for due and faithful performance of its obligations, under and in
accordance with the Agreement,

(C) We, . through our Branch at .............. (the “Bank”) have agreed to furnish this
Bank Guarantee by way of Performance Security.

NOW, THEREFORE, the Bank hereby, unconditionally, and irrevocably, guarantees and affirms as
follows:

1. The Bank hereby unconditionally and irrevocably guarantees and undertakes to pay to the
Authority upon occurrence of any failure or default in due and faithful performance of all or any
of the Concessionaire‘s obligations, under and in accordance with the provisions of the
Agreement, on its mere first written demand, and without any demur, reservation, recourse,
contest or protest, and without any reference to the Concessionaire, such sum or sums up to an
aggregate sum of the Guarantee Amount as the Authority shall claim, without the Authority
being required to prove or to show grounds or reasons for its demand and/or for the sum
specified therein.

2. Aletter from the Authority, under the hand of an Officer not below the rank of General Manager
or equivalent, that the Concessionaire has committed default in the due and faithful performance
of all or any of its obligations under and in accordance with the Agreement shall be conclusive,
final, and binding on the Bank. The Bank further agrees that the Authority shall be the sole judge
as to whether the Concessionaire is in default in due and faithful performance of its obligations
during the Construction Period under the Agreement and its decision that the Concessionaire is
in default shall be final, and binding on the Bank, notwithstanding any differences between the

5 70 be read as Performance Guarantee with reference to Article 34.
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Authority and the Concessionaire, or any dispute between them pending before any court,
tribunal, arbitrators or any other authority or body, or by the discharge of the Concessionaire for
any reason whatsoever.

In order to give effect to this Guarantee, the Authority shall be entitled to act as if the Bank were
the principal debtor and any change in the constitution of the Concessionaire and/or the Bank,
whether by their absorption with any other body or corporation or otherwise, shall not in any
way or manner affect the liability or obligation of the Bank under this Guarantee.

It shall not be necessary, and the Bank hereby waives any necessity, for the Authority to proceed
against the Concessionaire before presenting to the Bank its demand under this Guarantee.

The Authority shall have the liberty, without affecting in any manner the liability of the Bank
under this Guarantee, to vary at any time, the terms and conditions of the Agreement or to extend
the time or period for the compliance with, fulfilment and/or performance of all or any of the
obligations of the Concessionaire contained in the Agreement or to postpone for any time, and
from time to time, any of the rights and powers exercisable by the Authority against the
Concessionaire, and either to enforce or forbear from enforcing any of the terms and conditions
contained in the Agreement and/or the securities available to the Authority, and the Bank shall
not be released from its liability and obligation under these presents by any exercise by the
Authority of the liberty with reference to the matters aforesaid or by reason of time being given
to the Concessionaire or any other forbearance, indulgence, act or omission on the part of the
Authority or of any other matter or thing whatsoever which under any law relating to sureties
and guarantors would but for this provision have the effect of releasing the Bank from its liability
and obligation under this Guarantee and the Bank hereby waives all of its rights under any such
law.

This Guarantee is in addition to and not in substitution of any other guarantee or security now
or which may hereafter be held by the Authority in respect of or relating to the Agreement or
for the fulfilment, compliance and/or performance of all or any of the obligations of the
Concessionaire under the Agreement.

Notwithstanding anything contained hereinbefore, the liability of the Bank under this Guarantee
is restricted to the Guarantee Amount and this Guarantee will remain in force for the period
specified in paragraph 8 below and unless a demand or claim in writing is made by the Authority
on the Bank under this Guarantee, no later than 6 (six) months from the date of expiry of this
Guarantee, all rights of the Authority under this Guarantee shall be forfeited and the Bank shall
be relieved from its liabilities hereunder.

The Performance Security shall cease to be in force and effect after expiry of a period of 6 (six)
months from the Project COD, and provided the Concessionaire is not in breach of this
Agreement. Upon request made by the Concessionaire for release of the Performance Security
along with the particulars required hereunder, duly certified by a statutory auditor of the
Concessionaire, the Authority shall release the Performance Security forthwith.
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9.

10.

11.

The Bank undertakes not to revoke this Guarantee during its currency, except with the previous
express consent of the Authority in writing and declares and warrants that it has the power to
issue this Guarantee and the undersigned has full powers to do so on behalf of the Bank.

Any notice by way of request, demand or otherwise hereunder may be sent by post addressed to
the Bank at its above referred Branch, which shall be deemed to have been duly authorised to
receive such notice and to effect payment thereof forthwith, and if sent by post it shall be deemed
to have been given at the time when it ought to have been delivered in due course of post and in
proving such notice, when given by post, it shall be sufficient to prove that the envelope
containing the notice was posted and a certificate signed by an officer of the Authority that the
envelope was so posted shall be conclusive.

This Guarantee shall come into force with immediate effect and shall remain in force and effect
for a period of | |6 from the date hereof or until it is released earlier by the Authority
pursuant to the provisions of the Agreement.

Signed and sealed this ........ day of ........ 201....at .........

SIGNED, SEALED AND DELIVERED

For and
BANK

on behalf of the
by:

(Signature)

(Name)

(Designation)
(Code Number)
(Address)

NOTES:

(i)

(i)

The bank guarantee should contain the name, designation and code number of the officer(s)
signing the guarantee.

The address, telephone number and other details of the Head Office of the Bank as well as of
issuing Branch should be mentioned on the covering letter of issuing Branch.
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SCHEDULE G
PROJECT COMPLETION SCHEDULE
(See Clause 10.3.5)
1. Project Completion Schedule

During Construction Period, the Concessionaire shall comply with the requirements set forth in
this Schedule G for each of the Project Milestones and Scheduled Completion Date (the Project
Completion Schedule). Within 15 (fifteen) days of the date of each Project Milestone, the
Concessionaire shall notify the Authority of such compliance along with necessary particulars
thereof.

2. Project Milestone-I

Project Milestone-1 shall occur on the date falling on the 120" (one twentieth) day from the
Appointed Date (the “Project Milestone-17). Prior to the occurrence of Project Milestone-I, the
Concessionaire shall have commenced Development Works of the Hotel Resort and the Ancillary
Facilities and Project Infrastructure and incurred an expenditure of not less than 20% (twenty per
cent) of the Financial Package.

3. Project Milestone-11

Project Milestone-II shall occur on the date falling on the 485" (four hundred and eighty fifth)
day from the Appointed Date (the Project Milestone-I1). Prior to the occurrence of Project
Milestone-I1, the Concessionaire shall have commenced construction of the facilities planned in
the Hotel Resort and the Ancillary Facilities and Project Infrastructure and expended not less than
45% (forty five per cent) of the Total Project Cost set forth in the Financial Package and conveyed
to the Independent Expert, the nature and extent of physical progress comprising such expenditure
so as to enable the Independent Expert to determine that the physical progress is reasonably
commensurate with the expenditure incurred. Provided, however, that at least 75% (seventy
percent) of the expenditure referred to hereinabove shall have been incurred on Development
Works which shall not include advances of any kind to any person or expenditure of any kind on
plant and machinery employed for the use of developing the Ancillary Facilities and Project
Infrastructure.

4. Project Milestone-111

Project Milestone-II shall occur on the date falling on the 850" (eight hundred and fiftieth) day
from the Appointed Date (the Project Milestone-111). Prior to the occurrence of Project
Milestone-I1, the Concessionaire shall have commenced construction of the facilities planned in
the Hotel Resort and the Ancillary Facilities and Project Infrastructure and expended not less than
75% (seventy five per cent) of the Total Project Cost set forth in the Financial Package and
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conveyed to the Independent Expert, the nature and extent of physical progress comprising such
expenditure so as to enable the Independent Expert to determine that the physical progress is
reasonably commensurate with the expenditure incurred. Provided, however, that at least 60%
(sixty percent) of the expenditure referred to hereinabove shall have been incurred on
Development Works which shall not include advances of any kind to any person or expenditure
of any kind on plant and machinery employed for the use of developing the Ancillary Facilities
and Project Infrastructure.

Scheduled Completion Date

The Scheduled Completion Date shall occur on the 3 (third) anniversary of the Appointed Date.
On or before the Scheduled Completion Date, the Concessionaire shall have completed the Hotel
Resort and the Ancillary Facilities and Project Infrastructure in accordance with this Agreement.

Extension of period

Upon extension of any or all of the aforesaid Project Milestones or the Scheduled Completion
Date, as the case may be, under and in accordance with the provisions of this Agreement, the
Project Completion Schedule shall be deemed to have been amended accordingly.
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SCHEDULEH

TESTS

(See Clauses 12.4.2 and 13.3)

1. Schedule for Tests

1.1. The Concessionaire shall, no later than 30 (thirty) days prior to the likely completion of the Hotel
Resort, notify the Independent Expert and the Authority of its intent to subject the Hotel Resort
to Tests, and no later than 7 (seven) days prior to the actual date of Tests, furnish to the
Independent Expert and the Authority detailed inventory and particulars of all works and
equipment forming part of the Hotel Resort.

1.2. The Concessionaire shall notify the Independent Expert of its readiness to subject the Hotel Resort
to Tests at any time after 7 (seven) days from the date of such notice, and upon receipt of such
notice, the Independent Expert shall, in consultation with the Concessionaire, determine the date
and time for each Test and notify the same to the Authority who may designate its representative
to witness the Tests. The Independent Expert shall thereupon conduct, or cause to be conducted,
any of the following Tests in accordance with Article 12 and this Schedule H.

2. Tests

2.1.1In pursuance of the provisions of Clause 12.4.2 of this Agreement, the Independent Expert shall
conduct, or cause to be conducted, the Tests specified in this Paragraph 2.

2.2.Visual and Physical Test

The Independent Expert shall conduct a visual and physical check of the Hotel Resort, to
determine that all works and equipment forming part thereof conform to the provisions of this
Agreement.

2.3.Trial run

The Independent Expert shall require the Concessionaire to carry out or cause to be carried out a
trial run of all equipment, facilities, and systems to determine that the Hotel Resort is in
conformity with the provisions of this Agreement.

2.4. Tests for equipment

The Independent Expert shall conduct or cause to be conducted Tests, in accordance with Good
Industry Practice, for determining the compliance of all systems and equipment comprising the
Hotel Resort and described in Schedule-B.
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2.5. Environmental audit:

The Independent Expert shall carry out a check to determine conformity of the Project with the
environmental requirements set forth in Applicable Laws and Applicable Permits.

2.6.Safety review:

The Independent Expert shall carry out a safety audit of the Project to determine its compliance
with the provisions of Schedule-K and this Agreement.

3. Agency for Conducting Tests

All Tests set forth in this Schedule H shall be conducted by the Independent Expert or such other
agency or person as it may specify in consultation with the Authority.

4. Inspection by the Independent Expert

Upon successful completion of Tests, the Independent Expert shall submit an Inspection Report
in accordance with the provisions of Article 12.

5. Tests during Construction

Without prejudice to the provisions of this Schedule H, tests during Construction Period shall be
conducted in accordance with the provisions of Clause 13.3.1.

179



SCHEDULE I

FORMAT FOR COMPLETION CERTIFICATE

(See Clause 14.2.2(a))

To whom it may concern

In consideration of the requirements of conditions of Article 14 of the Agreement and the
Concessionaire’s application for a Provisional Certificate/Completion Certificate, the Authority hereby
grants the Provisional Certificate/Completion Certificate

This Provisional Certificate has been issued pending completion of the Punch List as described in Annex
I to the Provisional Certificate (include if applicable

This Provisional Certificate/Completion Certificate is issued on the understanding that the conditions of
the Agreement have been met except for minor outstanding work that does not affect the use and safety
of the Hotel Resort/Ancillary Facilities and Project Infrastructure can be put to commercial intended use
as certified by Authority through its letter dated [e].

Provisional Certificate/Completion Certificate does not relieve the Concessionaire of any requirements or
obligations within the Agreement.

Signed this ........... dayof ........... ,20...... )
AGREED, ACCEPTED AND SIGNED

SIGNED, SEALED AND DELIVERED

For and on behalf of For and on behalf of
Concessionaire by: Authority by:
(Signature) (Signature)

(Name) (Name)
(Designation) (Designation)
(Address) (Address)

180



SCHEDULE J

MAINTENANCE REQUIREMENTS

(See Clause 17.2)

1. Maintenance Requirements

1.1. The Concessionaire shall, at all times, operate and maintain the Project in accordance
with the provisions of the Agreement, Applicable Laws, Applicable Permits and Good Industry
Practice. In particular, the Concessionaire shall, at all times during the Operation Period,
conform to the Maintenance Requirements set forth in this Schedule J.

1.2. The Concessionaire shall repair or rectify any defect or deficiency set forth in clause 2
of this Schedule J within the time limit specified therein and any failure in this behalf shall
constitute a breach of the Agreement.

2. Repair/rectification of defects and deficiencies

2.1. The obligations of the Concessionaire in respect of Maintenance Requirements shall
include repair and rectification of the defects and deficiencies in the Project within reasonable
time limit in accordance with Good Industry Practices.

2.2. The Concessionaire shall at all times maintain an adequate inventory of spares and
consumables to meet the Maintenance Requirements.

3. Other defects and deficiencies

In respect of any defect or deficiency, the Independent Expert may, in conformity with Good
Industry Practice, specify the permissible limit of deviation or deterioration with reference to
the Specifications and Standards, and any deviation or deterioration beyond the permissible
limit shall be repaired or rectified by the Concessionaire in accordance with Good Industry
Practice and within the time limit specified by the Independent Expert.

4, Extension of time limit

Notwithstanding anything to the contrary specified in this Schedule J, if the nature and extent
of any defect or deficiency justifies more time for its repair or rectification, the Concessionaire
shall be entitled to additional time in conformity with Good industry Practice. Such additional
time can be suggested by the Independent Expert and conveyed to the Concessionaire and the
Authority with reasons thereof.

5. Emergency repairs/restoration
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Notwithstanding anything to the contrary contained in this Schedule J, if any defect, deficiency,
or deterioration in the Project poses a hazard to safety or risk of damage to property, the
Concessionaire shall promptly take all reasonable measures for eliminating or minimising such
danger.

Inspection by the Concessionaire

The Concessionaire shall, through its engineer, undertake a periodic (at least weekly) visual
inspection of the Project and maintain a record thereof in a register. Such record shall be kept
in safe custody of the Concessionaire and shall be open to inspection by the Authority and the
Independent Expert at any time during office hours.

Divestment Requirements

All defects and deficiencies shall be repaired and rectified by the Concessionaire so that the
Project conforms to the Maintenance Requirements on the Transfer Date.

Other Maintenance Requirements
The Concessionaire shall at all times ensure that:

(a) the hours of availability of all services provided by the Project Facilities conform
to Good Industry Practice and are posted on its website;

(b) all the Hospitality and Additional services, as may be required in accordance with
Good Industry Practice and Applicable Laws, are available 24 (twenty-four) hours
a day and on all days in a year;

(c) the Keys are clean, hygienic and ensure pleasant and healthy environment for its
Users;

(d) all recreational amenities and infrastructure services are in working condition and
are readily available for use to its Users.

(e) proper room service is provided to maintain cleanliness & hygiene of Project
Facilities;

(f)  there is adequate lighting within the Project in conformity with the Specifications
and Standards; and

(g) Hospitality and Additional services are carried out in a manner that it conforms to
the environment standards prescribed under Applicable Laws and Applicable
Permits.
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SCHEDULE K

SAFETY REQUIIREMENTS

(See Article 18.1)

1. Guiding principles

1.1

1.2.

1.3.

1.4.

Safety Requirements aim at reduction in injuries, loss of life and damage to property
resulting from accidents on or about the Project, irrespective of the person(s) at fault.

Safety Requirements apply to all phases of construction, development, operation, and
maintenance with emphasis on identification of factors associated with accidents,
consideration of the same, and implementation of appropriate remedial measures.

Safety Requirements include measures associated with safe movement, safety
management,

safety equipment, fire safety, enforcement, and emergency response, with particular
reference to the Safety Guidelines specified in Annex - | of this Schedule K.

2. Obligations of the Concessionaire

The Concessionaire shall abide by the following:

(@)
(b)
(©)
(d)

Applicable Laws and Applicable Permits;
provisions of this Agreement;
relevant Standards/Guidelines contained in nationally accepted codes; and

Good Industry Practice.

3. Safety measures during Operation Period

3.1.

3.2

The Concessionaire shall develop, implement, and administer a safety programme for
the Hotel Resort and Ancillary Facilities and Project Infrastructure, staff, Users, and
other persons, which shall include correction of safety violations and deficiencies, and
all other actions necessary to provide a safe environment in accordance with this
Agreement.

The Concessionaire shall keep a copy of every FIR recorded by the Police with respect
to any accident occurring on or about the Project. In addition, the Concessionaire shall
also collect data for all cases of accidents not recorded by the Police. The information
so collected shall be summarised and submitted to the Authority at the conclusion of
every quarter.
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3.3.  The Concessionaire shall submit to the Authority before the 31st (thirty first) May of
each year, an annual report (in 3 (three) copies) containing, without limitation, a
detailed listing and analysis of all accidents of the preceding Accounting Year and the
measures taken by the Concessionaire pursuant to the provisions of Article 3.1 of this
Schedule K for averting or minimising such accidents in future.

4. Costs and expenses

Costs and expenses incurred in connection with the Safety Requirements set forth herein, including
the provisions of clause 2 of this Schedule K, shall be borne by the Concessionaire in accordance
with the provisions of Article 18.2.
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Annex - |
(Schedule-K)
Safety Guidelines

1. System integrity

In the design of the Hotel Resort and Ancillary Facilities and Project Infrastructure, particular care
shall be taken to minimise the likely incidence of failure.

2. Safety management

A safety statement shall be prepared by the Concessionaire once every year to bring out clearly
the system of management of checks and maintenance tolerances for various elements comprising
the Project and compliance thereof. The statement shall also bring out the nature and extent of staff
training and awareness in dealing with such checks and tolerances. 2 (two) copies of the statement
shall be sent to the Independent Expert within 15 (fifteen) days of the close of every year.

3. Emergency

A set of emergency procedures shall be formulated to deal with different emergency situations and
the operations staff shall be trained to respond appropriately during emergency through periodic
simulated exercises as laid down in a manual for management of disasters (the Disaster
Management Manual) to be prepared and published by the Concessionaire prior to Project COD.
The Concessionaire shall provide 5 (five) copies each of the Disaster Management Manual to the
Authority and the Independent Expert no later than 30 (thirty) days prior to Project COD.

4. Fire safety

a. To prevent fire in the Project, the Concessionaire shall use fire resistant materials in the
construction thereof and shall avoid use of materials which are to some extent flammable, or
which emit smoke and harmful gases when burning.

b. To deal with incidents of fire, the Concessionaire shall provide a hydrant-based fire-fighting
system in conformity with the provisions of Schedule C.

5. Surveillance and Safety Manual

The Concessionaire shall, no later than 60 (sixty) days prior to Project COD, evolve and adopt a
manual for surveillance and safety of the Project, in accordance with Good Industry Practice, and
shall comply therewith in respect of the security and safety of the Project, including its gate control,
sanitation, fire prevention, environment protection.

6. Watch and Ward
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The Concessionaire shall, at its own expense and in accordance with Good Industry Practice,
provide and maintain all lighting, fencing, watch and ward arrangements for the safety of the
Project and all persons affected by it.
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1.

2.

2.1.

2.2.

SCHEDULE L

TERMS OF REFERENCE FOR THE INDEPENDENT EXPERT

(See Article 22.2 (a) and (b))

Role and functions of the Independent Expert

The role and functions of the Independent Expert shall include the following:

() review of the Drawings and Documents as set forth in Paragraph 2;

(i) review inspection and monitoring of Development Works as set forth in Paragraph 2;

(iii)  review inspection and testing of Hotel Resort, Ancillary Facilities and Project
Infrastructure as set forth in Paragraph 2;

(iv) review inspection and monitoring of O&M as set forth in Paragraph 3;

(v) review inspection and monitoring of Divestment Requirements in accordance with the
Agreement;

(vi)  assisting the Parties in resolution of Disputes as set forth in Paragraph 4; and (vii)
undertaking all other duties and functions in accordance with the Agreement.

(vii)  Deleted.

The Independent Expert shall discharge its duties in a fair, impartial, and efficient manner,
consistent with the highest standards of professional integrity and Good Industry Practice.

Construction Period

The Independent Expert shall undertake a review of the Drawings to be furnished by the
Concessionaire along with supporting data. The Independent Expert shall complete such
review and send its comments/observations to the Authority and the Concessionaire within
15 (fifteen) days of receipt of such Drawings. In particular, such comments shall specify the
conformity or otherwise of such Drawings with the Scope of the Project and Specifications
and Standards.

The Independent Expert shall review any Drawings or modified Drawings or supporting
Documents sent to it by the Concessionaire and furnish its comments within 7 (seven) days
of receiving such Drawings or Documents.
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2.3.

2.4.

2.5.

2.6.

2.7.

2.8.

2.9.

2.10.

The Independent Expert shall review the monthly progress report furnished by the
Concessionaire and send its comments thereon to the Authority and the Concessionaire
within 7 (seven) days of receipt of such report.

The Independent Expert shall inspect the Development Works and equipment (if any) at
least once every quarter, preferably after receipt of the quarterly progress report from the
Concessionaire, but before the 20™ (twentieth) day of succeeding month in any case, and
make out a report of such inspection (the Inspection Report) setting forth an overview of
the status, progress, quality, safety and conformity of Development Works and equipment
with the Scope of the Project and the Specifications and Standards. In a separate section of
the Inspection Report, the Independent Expert shall describe in reasonable detail the lapses,
defects or deficiencies observed by it. The Independent Expert shall send a copy of its
Inspection Report to the Authority and the Concessionaire within 7 (seven) days of the
inspection.

The Independent Expert may inspect the Hotel Resort, Ancillary Facilities and Project
Infrastructure more than once in a quarter.

For determining that the Development Works conform to Specifications and Standards, the
Independent Expert shall require the Concessionaire to carry out, or cause to be carried out,
tests on a sample basis, to be specified by the Independent Expert in accordance with Good
Industry Practice for quality assurance.

The sample size of the tests, to be specified by the Independent Expert under Paragraph 2.6,
shall comprise 10% (ten per cent) of the quantity or number of tests prescribed for each
category or type of tests in accordance with Good Industry Practice; provided that the
Independent Expert may, for reasons to be recorded in writing, increase the aforesaid sample
size by up to 10% (ten per cent) for certain categories or types of tests.

The timing of tests referred to in Paragraph 2.7, and the criteria for acceptance rejection of
their results shall be determined by the Independent Expert in accordance with Good
Industry Practice. The tests shall be undertaken on a random sample basis and shall be in
addition to, and independent of, the tests that may be carried out by the Concessionaire for
its own quality assurance in accordance with Good Industry Practice.

In the event that the Concessionaire carries out any remedial works for removal or
rectification of any defects or deficiencies, the Independent Expert shall require the
Concessionaire to carry out, or cause to be carried out, tests to determine that such remedial
works have brought the Development Works into conformity with the Specifications and
Standards, and the provisions of this Paragraph 2 shall apply to such tests.

In the event that the Concessionaire fails to achieve any of the Project Milestones, the
Independent Expert shall undertake a review of the progress of development and identify
potential delays, if any. If the Independent Expert shall determine that completion of the
Hotel Resort, Ancillary Facilities and Project Infrastructure is not feasible within the time
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2.11.

2.12.

specified in the Agreement, it shall require the Concessionaire to indicate within 15 (fifteen)
days the steps proposed to be taken to expedite progress, and the period within which Project
COD shall be achieved. Upon receipt of a report from the Concessionaire, the Independent
Expert shall review the same and send its comments to the Authority and the Concessionaire
forthwith.

If suspension of Development Works is for reasons not attributable to the Concessionaire,
the Independent Expert shall determine the extension of dates set forth in the Project
Completion Schedule, to which the Concessionaire is reasonably entitled, and shall notify
the Authority and the Concessionaire of the same.

Upon reference from the Authority, the Independent Expert shall make a fair and reasonable
assessment of the costs of providing information, works and services and certify the
reasonableness of such costs for payment by the Authority to the Concessionaire.

3. Operation Period

3.1

3.2.

3.3.

3.4.

3.5.

In respect of the Drawings and Documents received by the Independent Expert for its review
and comments during the Operation Period, the provisions of Paragraph 2 shall apply,
mutatis mutandis.

The Independent Expert shall review the annual status report furnished by the
Concessionaire and send its comments thereon to the Authority and the Concessionaire
within 7 (seven) days of receipt of such report.

The Independent Expert shall inspect the Hotel Resort and Ancillary Facilities and Project
Infrastructure, at least once every year, preferably after receipt of the yearly status report for
the relevant year from the Concessionaire, but before the 30th (thirtieth) day after the close
of each year in any case and make out an Inspection Report setting forth an overview of the
safety of operations and their conformity with the Maintenance Requirements and Safety
Requirements. In a separate section of the O&M inspection Report, the Independent Expert
shall describe in reasonable detail the lapses, defects or deficiencies observed by it in O&M
of the Hotel Resort and Ancillary Facilities and Project Infrastructure. The Independent
Expert shall send a copy of its O&M Inspection Report to the Authority and the
Concessionaire within 7 (seven) days of the inspection.

The Independent Expert may inspect the Project more than once a year.

The Independent Expert shall in its Inspection Report specify the tests, if any, that the
Concessionaire shall carry out, or cause to be carried out, for the purpose of determining
that the Hotel Resort, Ancillary Facilities and Project Infrastructure is in conformity with
the Maintenance Requirements. It shall monitor and review the results of such tests and the
remedial measures, if any, taken by the Concessionaire in this behalf.
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3.6.

3.7.

3.8.

4.

4.1.

4.2.

5.

6.

6.1.

6.2.

In respect of any defect or deficiency referred to in Paragraph 3 of Schedule-J, the
Independent Expert shall, in conformity with Good Industry Practice, specify the
permissible limit of deviation or deterioration with reference to the Specifications and
Standards and shall also specify the time limit for repair or rectification of any deviation or
deterioration beyond the permissible limit.

The Independent Expert shall determine if any delay has occurred in completion of repair
or remedial works in accordance with the Agreement, and shall also determine the Damages,
if any, payable by the Concessionaire to the Authority for such delay The Independent
Expert shall monitor and review the curing of defects and deficiencies by the Concessionaire
as set forth in Article 13.2.

In the event that the Concessionaire notifies the Independent Expert of any modifications
that it proposes to make to the Project, the Independent Expert shall review the same and
send its comments to the Authority and the Concessionaire within 15 (fifteen) days.

Assistance in Dispute resolution

When called upon by either Party in the event of any Dispute, the Independent Expert shall
mediate and assist the Parties in arriving at an amicable settlement.

In the event of any disagreement between the Parties regarding the meaning, scope, and
nature of Good Industry Practice, as set forth in any provision of the Agreement, the
Independent

Expert shall specify such meaning, scope, and nature by issuing a reasoned written statement
relying on good industry practice and authentic literature.

Other duties and functions

The Independent Expert shall perform all other duties and functions specified in the Agreement.

Miscellaneous

The Independent Expert shall notify its programme of inspection to the Authority and to the
Concessionaire, who may, in their discretion, depute their respective representatives to be
present during the inspection.

A copy of all communications, comments, instructions, Documents sent by the Independent
Expert to the Concessionaire pursuant to this Schedule, and a copy of all the test results with
comments of the Independent Expert thereon shall be furnished by the Independent Expert
to the Authority forthwith.
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6.3.

6.4.

The Independent Expert shall obtain, and the Concessionaire shall furnish in two copies
thereof, all communications and reports required to be submitted, under this Agreement, by
the Concessionaire to the Independent Expert, whereupon the Independent Expert shall send
one of the copies to the Authority along with its comments thereon.

Upon completion of its assignment hereunder, the Independent Expert shall duly classify
and list all communications, comments, instructions, Documents, results of tests and other
relevant records, and hand them over to the Authority or such other person as the Authority
may specify and obtain written receipt thereof. Two copies of the said document shall also
be furnished in microfilm form or in such other medium as may be acceptable to the
Authority.
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SCHEDULE M
PROJECT ACCOUNT AGREEMENT
(See Article 26.1.2)
THIS PROJECT ACCOUNT AGREEMENT is entered into on this the ............ .. day of .............. 20...
AMONGST

L . ... Limited, a company incorporated under the provisions of the
Companles Act, 2013 and havmg |ts reglstered office at ....ccoevvevennnnn. (hereinafter referred to as the
“Concessionaire” which expression shall, unless repugnant to the context or meaning thereof, include
its successors, permitted assigns and substitutes);

............................. (insert name and particulars of Lenders’ Representative) and having its registered
officeat ................ acting for and on behalf of the Senior Lenders as their duly authorised agent with
regard to matters arising out of or in relation to this Agreement (hereinafter referred to as the “Lenders’
Representative” which expression shall, unless repugnant to the context or meaning thereof, include
its successors and substitutes);

......................... (insert name and particulars of the Project Account Bank) and having its registered
office at ...c.ooevvveveveiicnnne, (hereinafter referred to as the “Project Account Bank” which expression
shall, unless repugnant to the context or meaning thereof, include its successors and substitutes); and

The [ ]'represented by the Secretary, Department of Tourism and having its principal
officesat .................oeel. (hereinafter referred to as the “Authority” which expression shall, unless
repugnant to the context or meaning thereof, include its administrators, successors and assigns);

WHEREAS:

A. The Authority has entered into an agreement dated ...... with the Concessionaire (the
“Concession Agreement") for developing Hotel Resort and Ancillary Facilities and Project
Infrastructure, in.................. on DBFOT basis, and a copy of which is annexed hereto and
marked as Annex-A to form part of this Agreement.

B. Senior Lenders have agreed to finance the Project in accordance with the terms and conditions
set forth in the Financing Agreements.

C. The Concession Agreement requires the Concessionaire to establish a Project Account, inter
alia, on the terms and conditions stated therein.

7 Name of the authority issuing the Concession agreement to be inserted.
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NOW, THEREFORE, in consideration of the foregoing and the respective covenants and agreements
set forth in this Agreement, the receipt and sufficiency of which is hereby acknowledged, and intending
to be legally bound hereby, the Parties agree as follows:

1. DEFINITIONS AND INTERPRETATION

1.1. Definitions

Unless contrary to the provisions of this Agreement, the capitalised terms used in the Agreement but
not defined in this Agreement, shall have meaning assigned to it under the Concession Agreement. In
this Agreement, the following words and expressions shall, unless repugnant to the context or meaning
thereof, have the meaning hereinafter respectively assigned to them:

“Agreement” shall mean this Project Account Agreement and any amendment thereto made in
accordance with the provisions contained herein;

“Board of Arbitrators” shall mean an arbitral tribunal comprising of one nominee of each Party to the
dispute, and where the number of such nominees is an even number, the nominees shall elect another
person to such Board

“Concession Agreement” shall mean the Concession Agreement referred to in Recital (A) above and

annexed hereto as Annex-A, and shall include all of its Recitals and Schedules and any amendments
made thereto in accordance with the provisions contained in this behalf therein;

“Cure Period” shall mean the period specified in this Agreement for curing any breach or default of
any provision of this Agreement by the Concessionaire, and shall commence from the date on which a
notice is delivered by the Authority or the Lenders’ Representative, as the case may be, to the
Concessionaire asking the latter to cure the breach or default specified in such notice;

“Project Account” shall mean an account established in terms of and under this Agreement, and shall
include the Sub-Accounts;

“Project Account Default” shall have the meaning ascribed thereto in Article 6.1;

“Lenders’ Representative” shall mean the person referred to as the Lenders’ Representative in the
foregoing Recitals;

“Parties” shall mean the parties to this Agreement collectively and “Party” shall mean any of the Parties
to this Agreement individually;

“Payment Date” shall mean, in relation to any payment specified in Article 4.1, the date(s) specified
for such payment; and

“Rules” shall have the meaning ascribed thereto in Clause 9.1; and
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“Sub-Accounts” shall mean the respective sub-accounts of the Project Account, into which the monies
specified in Article 4.1 would be credited every month and paid out if due, and if not due in a month,
then appropriated proportionately in such month and retained in the respective sub-accounts and paid
out therefrom on the Payment Date(s);

1.2. Interpretation

1.2.1.

1.2.2.

1.2.3.

1.2.4.

References to Lenders’ Representative shall, unless repugnant to the context or meaning
thereof, mean references to the Lenders’ Representative, acting for and on behalf of Senior
Lenders.

The words and expressions beginning with capital letters and defined in this Agreement shall
have the meaning ascribed thereto herein, and the words and expressions used in this
Agreement and not defined herein but defined in the Concession Agreement shall, unless
repugnant to the context, have the meaning ascribed thereto in the Concession Agreement.

References to clauses are, unless stated otherwise, references to clauses of this Agreement.

The rules of interpretation stated in Articles 1.2, 1.3 and 1.4 of the Concession Agreement
shall apply, mutatis mutandis, to this Agreement.

2. PROJECT ACCOUNT

2.1.Project Account Bank to act as trustee.

2.1.1.

2.1.2.

The Concessionaire hereby appoints the Project Account Bank to act as trustee for the
Authority, the Lenders’ Representative and the Concessionaire in connection herewith and
authorises the Project Account Bank to exercise such rights, powers, authorities and discretion
as are specifically delegated to the Project Account Bank by the terms hereof together with all
such rights, powers, authorities and discretion as are reasonably incidental hereto, and the
Project Account Bank accepts such appointment pursuant to the terms hereof.

The Concessionaire hereby declares that all rights, title and interest in and to the Project
Account shall be vested in the Project Account Bank and held in trust for the Authority, the
Lenders’ Representative and the Concessionaire, and applied in accordance with the terms of
this Agreement. No person other than the Authority, the Lenders’ Representative and the
Concessionaire shall have any rights hereunder as the beneficiaries of, or as third-party
beneficiaries under this Agreement.

2.2. Acceptance of Project Account Bank

The Project Account Bank hereby agrees to act as such and to accept all payments and other amounts
to be delivered to and held by the Project Account Bank pursuant to the provisions of this Agreement.
The Project Account Bank shall hold and safeguard the Project Account during the term of this
Agreement and shall treat the amount in the Project Account as monies deposited by the Concessionaire,
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Senior Lenders, or the Authority with the Project Account Bank. In performing its functions and duties
under this Agreement, the Project Account Bank shall act in trust for the benefit of, and as agent for,
the Authority, the Lenders’ Representative and the Concessionaire or their nominees, successors or
assigns, in accordance with the provisions of this Agreement.

2.3. Establishment and operation of Project Account

2.3.1.  Within 30 (thirty) days from the date of this Agreement, and in any case prior to the
Appointed Date, the Concessionaire shall open and establish the Project Account with the
......... (name of Branch) branch of the Project Account Bank. The Project Account shall be
denominated in Rupees.

2.3.2.  The Project Account Bank shall maintain the Project Account in accordance with the terms of
this Agreement and its usual practices and applicable regulations and pay the maximum rate
of interest payable to similar customers on the balance in the said account from time to time.

2.3.3. The Project Account Bank and the Concessionaire shall, after consultation with the Lenders’
Representative, agree on the detailed mandates, terms and conditions, and operating
procedures for the Project Account, but in the event of any conflict or inconsistency between
this Agreement and such mandates, terms and conditions, or procedures, this Agreement shall
prevail.

2.4.Project Account Bank’s fee

The Project Account Bank shall be entitled to receive its fee and expenses in an amount, and at such
times, as may be agreed between the Project Account Bank and the Concessionaire. For the avoidance
of doubt, such fee and expenses shall form part of the O&M Expenses and shall be appropriated from
the Project Account in accordance with Article 4.1.

2.5.Rights of the Parties

Save and except as otherwise provided in the Concession Agreement, the rights of the Authority, the
Lenders’ Representative and the Concessionaire in the monies held in the Project Account are set forth
in their entirety in this Agreement and the Authority, the Lenders’ Representative and the
Concessionaire shall have no other rights against or to the monies in the Project Account.

2.6. Substitution of the Concessionaire

The Parties hereto acknowledge and agree that upon substitution of the Concessionaire with the
Nominated Company, pursuant to the Substitution Agreement, it shall be deemed for the purposes of
this Agreement that the Nominated Company is a Party hereto and the Nominated Company shall
accordingly be deemed to have succeeded to the rights and obligations of the Concessionaire under this
Agreement on and with effect from the date of substitution of the Concessionaire with the Nominated
Company.
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3. DEPOSITS INTO PROJECT ACCOUNT

3.1. Deposits by the Concessionaire

3.1.1. The Concessionaire agrees and undertakes that it shall deposit into and/or credit the Project
Account with:

i all monies received in relation to the Project from any source, including the Senior
Lenders, lenders of Subordinated Debt and the Authority;

i all funds received by the Concessionaire from its shareholders, in any manner or form;

iii - all Revenues from the third-party usage of Resort and its Associated Services;

iv any other Revenues, rentals, deposits, or capital receipts, as the case may be, from or in
respect of the Hotel Resort; and

v all proceeds received pursuant to any insurance claims.

3.1.2. The Concessionaire may at any time make deposits of its other funds into the Project
Account, provided that the provisions of this Agreement shall apply to such deposits.

3.2. Deposits by the Authority

The Authority agrees and undertakes that, as and when due and payable, it shall deposit into and/or
credit the Project Account with:

(a) Any monies disbursed by the Authority to the Concessionaire;

(b) all Revenues collected by the Authority, if any, in exercise of its rights under the Concession
Agreement; and

(c) Termination Payments.

Provided that, notwithstanding the provisions of Article 4.1.1, the Authority shall be entitled to
appropriate from the aforesaid amounts, any Concession Fee due and payable to it by the
Concessionaire and the balance remaining shall be deposited into the Project Account.

3.3. Deposits by Senior Lenders

The Lenders’ Representative agrees, confirms and undertakes that the Senior Lenders shall deposit into
and/or credit the Project Account with all disbursements made by them in relation to or in respect of
the Project; provided that notwithstanding anything to the contrary contained in this Agreement, the
Senior Lenders shall be entitled to make direct payments to the EPC Contractor under and in accordance
with the express provisions contained in this behalf in the Financing Agreements.

3.4. Interest on deposits

The Project Account Bank agrees and undertakes that all interest accruing on the balances of the Project
Account shall be credited to the Project Account; provided that the Project Account Bank shall be
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entitled to appropriate therefrom the fee and expenses due to it from the Concessionaire in relation to
the Project Account and credit the balance remaining to the Project Account.

4. WITHDRAWALS FROM PROJECT ACCOUNT

4.1. Withdrawals during Concession Period

4.1.1.

41.2.

At the beginning of every year, or at such shorter intervals as the Lenders’ Representative and
the Concessionaire may by written instructions determine, the Project Account Bank shall
withdraw amounts from the Project Account and appropriate them in the following order by
depositing such amounts, if any, in the relevant Sub-Accounts for making due payments, and
if such payments are not due in any year, then retain such monies in such Sub-Accounts and
pay out therefrom on the Payment Date(s):

a) all Taxes due and payable by the Concessionaire for and in respect of the Project;

b) all payments relating to development of the Project, subject to and in accordance with
the conditions, if any, set forth in the Financing Agreements;

c) O&M Expenses, subject to the ceiling, if any, set forth in the Financing Agreements;

d) O&M Expenses and other costs and expenses incurred by the Authority in accordance
with the provisions of this Agreement, and certified by the Authority as due and
payable to it;

e) Concession Fee due and payable to the Authority;

f) monthly proportionate provision of Debt Service due in an Accounting Year;

g) all payments and Damages certified by the Authority as due and payable to it by the
Concessionaire;

h) monthly proportionate provision of Debt Service payments due in an Accounting
Year in respect of Subordinated Debt;

i) any reserve requirements set forth in the Financing Agreements and

j) balance, if any, in accordance with the instructions of the Concessionaire

No later than 60 (sixty) days prior to the commencement of each Accounting Year, the
Concessionaire shall provide to the Project Account Bank, with prior written approval of the
Lenders’ Representative, details of the amounts likely to be required for each of the payment
obligations set forth in this Article 4.1; provided that such amounts may be subsequently
modified, with prior written approval of the Lenders’ Representative, if fresh information
received during the course of the year makes such modification necessary.

4.2. Withdrawals upon Termination

Upon Termination of the Concession Agreement, all amounts standing to the credit of the Project
Account shall, notwithstanding anything in this Agreement, be appropriated and dealt with in the
following order:

a) all Taxes due and payable by the Concessionaire for and in respect of the Project.
b) 90% (Ninety per cent) of Debt Due less Insurance Cover, excluding Subordinated Debt;
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c) Outstanding Concession Fee;

d) all payments due and payable under this Agreement and/or Damages certified by the
Authority as due and payable to it by the Concessionaire;

e) retention and payments relating to the liability for defects and deficiencies set forth in this
Agreement;

f) outstanding Debt Service including the balance of Debt Due;

g) outstanding Subordinated Debt;

h) incurred or accrued O&M Expenses;

i) any other payments required to be made under this Agreement and

j) balance, if any, in accordance with the instructions of the Concessionaire

Provided that the disbursements specified in Sub-clause (j) of this Article 4.2 shall be undertaken only
after the Vesting Certificate has been issued by the Authority.

4.3. Application of insufficient funds

Funds in the Project Account shall be applied in the serial order of priority set forth in Article 4.1 and
Article 4.2, as the case may be. If the funds available are not sufficient to meet all the requirements, the
Project Account Bank shall apply such funds in the serial order of priority until exhaustion thereof.

4.4. Application of insurance proceeds

Notwithstanding anything in this Agreement, the proceeds from all insurance claims, except life and
injury, shall be deposited into and/or credited to the Project Account and utilised for any necessary
repair, reconstruction, reinstatement, replacement, improvement, delivery or installation of the Project,
and the balance remaining, if any, shall be applied in accordance with the provisions contained in this
behalf in the Financing Agreements.

4.5. Withdrawals during Suspension

Notwithstanding anything to the contrary contained in this Agreement, the Authority may exercise all
or any of the rights of the Concessionaire during the period of Suspension under Article 31 of the
Concession Agreement. Any instructions given by the Authority to the Project Account Bank during
such period shall be complied with as if such instructions were given by the Concessionaire under this
Agreement and all actions of the Authority hereunder shall be deemed to have been taken for and on
behalf of the Concessionaire.

5. OBLIGATIONS OF THE PROJECT ACCOUNT BANK

5.1. Segregation of funds

Monies and other property received by the Project Account Bank under this Agreement shall, until used
or applied in accordance with this Agreement, be held by the Project Account Bank in trust for the
purposes for which they were received, and shall be segregated from other funds and property of the
Project Account Bank,
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5.2.Notification of balances

7 (seven) business days prior to each Payment Date (and for this purpose the Project Account Bank
shall be entitled to rely on an affirmation by the Concessionaire and/or the

Lenders’ Representative as to the relevant Payment Dates), the Project Account Bank shall notify
the Lenders’ Representative of the balances in the Project Account and Sub-Accounts as at the
close of business on the immediately preceding business day.

5.3.Communications and notices

In discharge of its duties and obligations hereunder, the Project Account Bank:

(&) may, in the absence of bad faith or gross negligence on its part, rely as to any matters of fact
which might reasonably be expected to be within the knowledge of the Concessionaire upon a
certificate signed by or on behalf of the Concessionaire;

(b) may, in the absence of bad faith or gross negligence on its part, rely upon the authenticity of
any communication or document believed by it to be authentic;

(c) shall, within 5 (five) business days after receipt, deliver a copy to the Lenders’ Representative
of any notice or document received by it in its capacity as the Project Account Bank from the
Concessionaire or any other person hereunder or in connection herewith; and

(d) shall, within 5 (five) business days after receipt, deliver a copy to the Concessionaire of any
notice or document received by it from the Lenders’ Representative in connection herewith.

5.4.No set off

The Project Account Bank agrees not to claim or exercise any right of set off, banker’s lien or other
right or remedy with respect to amounts standing to the credit of the Project Account. For the avoidance
of doubt, it is hereby acknowledged and agreed by the Project Account Bank that the monies and
properties held by the Project Account Bank in the Project Account shall not be considered as part of
the assets of the Project Account Bank and being trust property, shall in the case of bankruptcy or
liquidation of the Project Account Bank, be wholly excluded from the assets of the Project Account
Bank in such bankruptcy or liquidation.

5.5.Regulatory approvals

The Project Account Bank shall use its best efforts to procure, and thereafter maintain and comply with,
all regulatory approvals required for it to establish and operate the Project Account. The Project
Account Bank represents and warrants that it is not aware of any reason why such regulatory approvals
will not ordinarily be granted to the Project Account Bank.
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6. PROJECT ACCOUNT DEFAULT

6.1. Project Account Default

6.1.1. Following events shall constitute an event of default by the Concessionaire (an “Project
Account Default") unless such event of default has occurred as a result of Force Majeure or any
act or omission of the Authority or the Lenders’ Representative:

(@) the Concessionaire commits breach of this Agreement by failing to deposit any receipts
into the Project Account as provided herein and fails to cure such breach by depositing
the same into the Project Account within a Cure Period of 5 (five) business days;

(b) the Concessionaire causes the Project Account Bank to transfer funds to any account
of the Concessionaire in breach of the terms of this Agreement and fails to cure such
breach by depositing the relevant funds into the Project Account or any Sub- Account
in which such transfer should have been made, within a Cure Period of 5 (five) business
days; or

(c) the Concessionaire commits or causes any other breach of the provisions of this
Agreement and fails to cure the same within a Cure Period of 5 (five) business days.

6.1.2. Upon occurrence of a Project Account Default, the consequences thereof shall be dealt with
under and in accordance with the provisions of the Concession Agreement.

7. LENDER’S COVENANT

The Senior Lenders acknowledge the provisions of this Agreement and agree to the Authority’s right
to be paid from the Concession Fee, the Annual Concession Fee and other amount due in respect of the
terms of the Concession Agreement and hereby expressly permit the Concessionaire to deposit such
amount as provided in Article 3 of this Agreement.

8. TERMINATION OF PROJECT ACCOUNT AGREEMENT

8.1. Duration of the Project Account Agreement

This Agreement shall remain in full force and effect so long as any sum remains to be advanced or is
outstanding from the Concessionaire in respect of any of its obligations to the Authority remain to be
discharged, unless terminated earlier by consent of all the Parties or otherwise in accordance with the
provisions of this Agreement.

8.2. Substitution of Project Account Bank
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The Concessionaire may, by not less than 45 (forty five) days prior notice to the Project Account Bank,
the Authority and the Lenders’ Representative, terminate this Agreement and appoint a new Project
Account Bank, provided that the new Project Account Bank is acceptable to the Lenders’
Representative and arrangements are made satisfactory to the Lenders’ Representative for transfer of
amounts deposited in the Project Account to a new Project Account established with the successor
Project Account Bank. The termination of this Agreement shall take effect only upon coming into force
of a Project Account Agreement with the substitute Project Account Bank.

8.3. Closure of Project Account

The Project Account Bank shall, at the request of the Concessionaire and the Lenders’ Representative
made on or after the payment by the Concessionaire of all outstanding amounts under the Concession
Agreement and the Financing Agreements including the payments specified in Article 4.2, and upon
confirmation of receipt of such payments, close the Project Account and Sub-Accounts and pay any
amount standing to the credit thereof to the Concessionaire. Upon closure of the Project Account
hereunder, the Project Account Agreement shall be deemed to be terminated.

9. SUPPLEMENTARY PROJECT ACCOUNT AGREEMENT

9.1. Supplementary Project Account agreement

The Lenders’ Representative and the Concessionaire shall be entitled to enter into a supplementary
Project Account agreement with the Project Account Bank providing, inter alia, for detailed procedures
and documentation for withdrawals from Sub-Accounts pursuant to Article 4.1.1 and for matters not
covered under this Agreement such as the rights and obligations of Senior Lenders and lenders of
Subordinated Debt, investment of surplus funds, restrictions on withdrawals by the Concessionaire in
the event of breach of this Agreement or upon occurrence of an Project Account Default, procedures
relating to operation of the Project Account and withdrawal therefrom, reporting requirements and any
matters incidental thereto; provided that such supplementary Project Account agreement shall not
contain any provision which is inconsistent with this Agreement and in the event of any conflict or
inconsistency between provisions of this Agreement and such supplementary Project Account
agreement, the provisions of this Agreement shall prevail.

10. INDEMNITY

10.1. General indemnity

10.1.1. The Concessionaire shall indemnify, defend and hold the Authority, Project Account Bank and
the Senior Lenders, acting through the Lenders’ Representative, harmless against any and all
proceedings, actions and third party claims for any loss, damage, cost and expense arising out
of any breach by the Concessionaire of any of its obligations under this Agreement or on
account of failure of the Concessionaire to comply with Applicable Laws and Applicable
Permits.
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10.1.2. The Authority shall indemnify, defend and hold the Concessionaire harmless against any and
all proceedings, actions and third party claims for any loss, damage, cost and expense arising
out of failure of the Authority to fulfil any of its obligations under this Agreement materially
and adversely affecting the performance of the Concessionaire’s obligations under the
Concession Agreement or this Agreement other than any loss, damage, cost and expense arising
out of acts done in discharge of their lawful functions by the Authority, its officers, servants
and agents.

10.1.3. The Project Account Bank shall indemnify, defend and hold the Concessionaire harmless
against any and all proceedings, actions and third party claims for any loss, damage, cost and
expense arising out of failure of the Project Account Bank to fulfil its obligations under this
Agreement materially and adversely affecting the performance of the Concessionaire’s
obligations under the Concession Agreement other than any loss, damage, cost and expense,
arising out of acts done in discharge of their lawful functions by the Project Account Bank, its
officers, servants and agents.

10.2. Notice and contest of claims.

In the event that any Party hereto receives a claim from a third party in respect of which it is entitled to
the benefit of an indemnity under Article 9.1 or in respect of which it is entitled to reimbursement (the
“Indemnified Party”), it shall notify the other Party responsible for indemnifying such claim hereunder
(the “Indemnifying Party”) within 15 (fifteen) days of receipt of the claim and shall not settle or pay
the claim without the prior approval of the Indemnifying Party, which approval shall not be
unreasonably withheld or delayed. In the event that the Indemnifying Party wishes to contest or dispute
the claim, it may conduct the proceedings in the name of the Indemnified Party and shall bear all costs
involved in contesting the same. The indemnified Party shall provide all cooperation and assistance in
contesting any claim and shall sign all such writings and documents as the Indemnifying Party may
reasonably require.

11. DISPUTE RESOLUTION

11.1. Dispute resolution

Any dispute, difference or claim arising out of or in connection with this Agreement, which is not
resolved amicably, shall be decided finally by reference to arbitration to a Board of Arbitrators
comprising one nominee of each Party to the dispute, and where the number of such nominees is an
even number, the nominees shall elect another person to such Board. Such arbitration shall be held in
accordance with the Rules of Arbitration of the International Centre for Alternative Dispute Resolution,
New Delhi (the “Rules”) or such other rules as may be mutually agreed by the Parties and shall be
subject to the provisions of the Arbitration and Conciliation Act, 1996.

11.2.The Arbitrators shall issue a reasoned award and such award shall be final and binding on the
Parties. The place of arbitration shall be the capital of the State and the language of arbitration
shall be English.

202



12. MISCELLANEOUS PROVISIONS

12.1. Governing law and jurisdiction

This Agreement shall be construed and interpreted in accordance with and governed by the laws of
India, and the courts in the State shall have jurisdiction over all matters arising out of or relating to this
Agreement.

12.2. Waiver of sovereign immunity

The Authority unconditionally and irrevocably:

(@) agrees that the execution, delivery, and performance by it of this Agreement constitute
commercial acts done and performed for commercial purpose;

(b) agrees that, should any proceedings be brought against it or its assets, property, or revenues
in any jurisdiction in relation to this Agreement or any transaction contemplated by this
Agreement, no immunity (whether by reason of sovereignty or otherwise) from such
proceedings shall be claimed by or on behalf of the Authority with respect to its assets;

(c)  waivesany right of immunity which it or its assets, property or revenues now has, may acquire
in the future or which may be attributed to it in any jurisdiction; and

(d) consents generally in respect of the enforcement of any judgement or award against it in any
such proceedings to the giving of any relief or the issue of any process in any jurisdiction in
connection with such proceedings (including the making, enforcement or execution against it
or in respect of any assets, property or revenues whatsoever irrespective of their use or
intended use of any order or judgement that may be made or given in connection therewith).

12.3.  Priority of agreements

In the event of a conflict between the Concession Agreement and this Agreement, the provisions
contained in the Concession Agreement shall prevail over this Agreement. The contents of this
Agreement shall prevail over any other agreement executed for the mechanism of the payment between
the Concessionaire and the Senior Lenders under the Financing Agreements.

12.4.  Alteration of terms

All additions, amendments, modifications, and variations to this Agreement shall be effectual and
binding only if in writing and signed by the duly authorised representatives of the Parties.

12.5. Waiver
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Waiver by any Party of a default by another Party in the observance and performance of any provision
of or obligations under this Agreement:

(a) shall not operate or be construed as a waiver of any other or subsequent default hereof or
of other provisions of or obligations under this Agreement;

(b) shall not be effective unless it is in writing and executed by a duly authorised representative
of the Pany; and

(c) shall not affect the validity or enforceability of this Agreement in any manner.

Neither the failure by any Party to insist on any occasion upon the performance of the terms, conditions
and provisions of this Agreement or any obligation thereunder nor time or other indulgence granted by
any Party to another Party shall be treated or deemed as waiver of such breach or acceptance of any
variation or the relinquishment of any such right hereunder.

12.6. No third-party beneficiaries

This Agreement is solely for the benefit of the Parties and no other person or entity shall have any rights
hereunder.

12.7. Survival

12.7.1. Termination of this Agreement:

@ shall not relieve the Parties of any obligations hereunder which expressly or by
implication survive termination hereof; and

(b) except as otherwise provided in any provision of this Agreement expressly limiting the
liability of either Party, shall not relieve either Party of any obligations or liabilities for
loss or damage to the other Party arising out of, or

(© caused by, acts or omissions of such Party prior to the effectiveness of such termination
or arising out of such termination.

12.7.2. All obligations surviving the cancellation, expiration or termination of this Agreement shall
only survive for a period of 3 (three) years following the date of such termination or expiry of
this Agreement.

12.8. Severability

If for any reason whatever any provision of this Agreement is or becomes invalid, illegal or
unenforceable or is declared by any court of competent jurisdiction or any other instrumentality to be
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invalid, illegal or unenforceable, the validity, legality or enforceability of the remaining provisions shall
not be affected in any manner, and the Parties will negotiate in good faith with a view to agreeing to
one or more provisions which may be substituted for such invalid, unenforceable or illegal provisions,
as nearly as is practicable to such invalid, illegal or unenforceable provision. Failure to agree upon any
such provisions shall not be subject to dispute resolution under Article 10.1 of this Agreement or
otherwise.

12.9.  Successors and assigns

This Agreement shall be binding on and shall inure to the benefit of the Parties and their respective
successors and permitted assigns.

12.10. Notices

All notices or other communications to be given or made under this Agreement shall be in writing and
shall either be delivered personally or sent by courier or registered post with an additional copy to be
sent by facsimile or e-mail. The address for service of each Party, its facsimile number and e-mail are
set out under its name on the signing page hereto. A notice shall be effective upon actual receipt thereof,
save that where it is received after 5.30 (five thirty) p.m. on a business day, or on a day that is not a
business day, the notice shall be deemed to be received on the first business day following the date of
actual receipt. Without prejudice to the foregoing, a Party giving or making a notice or communication
by facsimile or e-mail shall promptly deliver a copy thereof personally or send it by courier or registered
post to the addressee of such notice or communication. It is hereby agreed and acknowledged that any
Party may by notice change the address to which such notices and communications to it are to be
delivered or mailed. Such change shall be effective when all the Parties have notice of it.

12.11. Language

All notices, certificates, correspondence, and proceedings under or in connection with this Agreement
shall be in English.

12.12. Authorised representatives

Each of the Parties shall, by notice in writing, designate their respective authorised representatives
through whom only all communications shall be made. A Party hereto shall be entitled to remove and/or
substitute or make fresh appointment of such authorised representative by similar notice.

12.13. Original Document

This Agreement may be executed in four counterparts, each of which when executed and delivered shall
constitute an original of this Agreement.
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IN WITNESS WHEREOF THE PARTIES HAVE EXECUTED AND DELIVERED THIS
AGREEMENT AS OF THE DATE FIRST ABOVE WRITTEN

THE COMMON SEAL OF CONCESSIONAIRE SIGNED, SEALUED AND DELIVERED
has been affixed pursuant to the resolution passed For and on behalf of SENIOR LENDERS by
by the Board of Directors of the Concessionaire at the Lender’s Representative:

its meeting held on the ....... .. day of ... .. 20 ... .. (Signature)

hereunto affixed in the presence of ....... .., Director, (Name)

who has signed these presents in token thereof and (Designation)

......... , (Address)
(Fax No.)

(e-mail address)
Company Secretary / Authorised Officer who has
countersigned the same in token thereof:

(Signature)
(Name)
(Designation)
(Address)

(Fax NO.)
(e-mail address)

SIGNED, SEALED AND SIGNED, SEALED AND
DELIVERED DELIVERED

For and on behalf of PROJECT ACCOUNT BANK For and on behalf of

by: THE AUTHORITY by:
(Signature) (Signature)

(Name) (Name)

(Designation) (Designation)
(Address) (Address)

(Fax No.) (Fax No.)

(e-mail address) (e-mail address)

206



SCHEDULE N

VESTING CERTIFICATE

(See Article 33.4)
The 8 represented by ................ .. (the “Authority™) refers to the Concession Agreement
dated ............. .. (the “Agreement”) entered into between the Authority and .........cc.cceeeeeen . (the
“Concessionaire™) for a Project, at ........... in ......... ......on design, build, finance, operate and

transfer (“DBFOT”) basis.

The Authority hereby acknowledges compliance and fulfilment by the Concessionaire of the
Divestment Requirements set forth in Article 33.1 of the Agreement on the basis that upon issue of
this Vesting Certificate, the Authority shall be deemed to have acquired, and all title and interest of
the Concessionaire in or about the Project shall be deemed to have vested unto the Authority, free
from any encumbrances, charges and liens whatsoever.

Notwithstanding anything to the contrary contained hereinabove, it shall be a condition of this Vesting
Certificate that nothing contained herein shall be construed or interpreted as waiving the obligation
of the Concessionaire to rectify and remedy any defect or deficiency in any of the Divestment
Requirements and/or relieving the Concessionaire in any manner of the same.

Signed this .....day of............ ,20...at
AGREED, ACCEPTED AND SIGNED SIGNED, SEALED AND DELIVERED
For and on behalf of Concessionaire by: For and on behalf of Authority by:
(Signature) (Signature)
(Name) (Name)
(Designation) (Designation)
(Address) (Address)

In the presence of:

8 Name of the authority issuing the Concession agreement to be inserted.
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SCHEDULE O

SUBSTITUTION AGREEMENT

(See Article 35.3.1)
This SUBSTITUTION AGREEMENT is entered into on this the .......... .. day of ........... .. 20....
AMONGST
The ® represented by Secretary, Department of Tourism and having its principal
offices .............ooeniis (hereinafter referred to as the “Authority” which expression shall unless

repugnant to the context or meaning thereof include its administrators, successors and assigns);

........................ Limited, a company incorporated under the provisions of the Companies Act, 2013 and
having its registered office at ...........ccoeuene. .. , (hereinafter referred to as the “Concessionaire"” which
expression shall unless repugnant to the context or meaning thereof include its successors and permitted
assigns and substitutes);

............................. (insert name and particulars of Lenders’ Representative) and having its registered
officeat ......cooevvvvinens . , acting for and on behalf of the Senior Lenders as their duly authorised agent
with regard to matters arising out of or in relation to this Agreement (hereinafter referred to as the
“Lenders’ Representative”, which expression shall unless repugnant to the context or meaning thereof
include its successors and substitutes);

WHEREAS:

i.  The Authority has entered into a Concession Agreement dated with the Concessionaire (the
“Concession Agreement") for the Project at ......... 111 on design, build,
finance, operate and transfer (“DBFOT”) basis, and a copy of which is annexed hereto and
marked as Annex-A to form pan of this Agreement.

ii.  Senior Lenders have agreed to finance the Project in accordance with the terms and conditions
set forth in the Financing Agreements.

iili. Senior Lenders have requested the Authority to enter into this Substitution Agreement for
securing their interests through assignment, transfer and substitution of the Concession to a
Nominated Company in accordance with the provisions of this Agreement and the Concession
Agreement.

9 Name of the authority issuing the Concession agreement to be inserted.
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iv. In order to enable implementation of the Project including its financing, construction,
redevelopment, operation and maintenance, the Authority has agreed and undertaken to
transfer and assign the Concession to a Nominated Company in accordance with the terms and
conditions set forth in this Agreement and the Concession Agreement.

NOW IT IS HEREBY AGREED as follows:

1. DEFINITIONS AND INTERPRETATION

1.1. Definitions

In this Substitution Agreement, the following words and expressions shall, unless repugnant to the
context or meaning thereof, have the meaning hereinafter respectively assigned to them:

“Agreement” shall mean this Substitution Agreement and any amendment thereto made in
accordance with the provisions contained in this Agreement;

“Board of Arbitrators” shall have mean an arbitral tribunal comprising of one nominee arbitrator
from the Authority, Concessionaire and Lenders' Representative;

“Financial Default” shall mean occurrence of a material breach of the terms and conditions of the
Financing Agreements or a continuous default in Debt Service by the Concessionaire for a
minimum period of 3 (three) months;

“Lenders’ Representative” shall mean the person referred to as the Lenders’ Representative in
the foregoing Recitals;

“Nominated Company” shall mean a company, incorporated under the provisions of the
Companies Act, 1956/2013, including any re-enactment or amendment thereof, selected by the
Lenders’ Representative, on behalf of Senior Lenders, and proposed to the Authority for
assignment/ transfer of the Concession as provided in this Agreement;

“Notice of Financial Default” shall have the meaning ascribed thereto in Article 3.2.1; and

“Parties” shall mean the parties to this Agreement collectively and “Party” shall mean any of the
Parties to this Agreement individually.

“Rules” shall have the meaning ascribed thereto in Clause 8.1.1.

1.2. Interpretation
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1.2.1. References to Lenders’ Representative shall, unless repugnant to the context or
meaning thereof, mean references to the Lenders’ Representative, acting for and on
behalf of Senior Lenders.

1.2.2. References to clauses are, unless stated otherwise, references to clauses of this
Agreement.

1.2.3. The words and expressions beginning with capital letters and defined in this
Agreement shall have the meaning ascribed thereto herein, and the words and
expressions used in this Agreement and not defined herein but defined in the
Concession Agreement shall, unless repugnant to the context, have the meaning
ascribed thereto in the Concession Agreement.

1.2.4. The rules of interpretation stated in Articles 1.2, 1.3 and 1.4 of the Concession
Agreement shall apply, mutatis mutandis, to this Agreement.

2. ASSIGNMENT

2.1. Assignment of rights and title

The Concessionaire hereby agrees to assign the rights, title, and interest in the Concession to, and
in favour of, the Lenders’ Representative pursuant to and in accordance with the provisions of this
Agreement and the Concession Agreement by way of security in respect of financing by the Senior

Lenders under the Financing Agreements.

3. SUBSTITUTION OF THE CONCESSIONAIRE

3.1.

3.2.

3.2.1.

Rights of substitution

Pursuant to the rights, title and interest assigned under Article 2.1, the Lenders’ Representative
shall be entitled to substitute the Concessionaire by a Nominated Company under and in
accordance with the provisions of this Agreement and the Concession Agreement.

The Authority hereby agrees to substitute the Concessionaire by endorsement on the
Concession Agreement in favour of the Nominated Company selected by the Lenders’
Representative in accordance with this Agreement. For the avoidance of doubt, the Senior
Lenders or the Lenders’ Representative shall not be entitled to operate and maintain the Project
as Concessionaire either individually or collectively.

Substitution upon occurrence of Financial Default

Upon occurrence of a Financial Default, the Lenders’ Representative may issue a notice to the
Concessionaire (the “Notice of Financial Default™) along with particulars thereof and send a
copy to the Authority for its information and record, A Notice of Financial Default under this

210



3.2.2.

3.2.3.

3.3.

3.3.1.

3.3.2.

3.4.

Article 3 shall be conclusive evidence of such Financial Default and it shall be final and binding
upon the Concessionaire for the purposes of this Agreement.

Upon issue of a Notice of Financial Default hereunder, the Lenders’ Representative may,
without prejudice to any of its rights or remedies under this Agreement or the Financing
Agreements, substitute the Concessionaire by a Nominated Company in accordance with the
provisions of this Agreement.

At any time after the Lenders’ Representative has issued a Notice of Financial Default, it may
by notice require the Authority to suspend all the rights of the Concessionaire and undertake
the operation and maintenance of the Project in accordance with the provisions of Article 31 of
the Concession Agreement, and upon receipt of such notice, the Authority shall undertake
Suspension under and in accordance with the provisions of the Concession Agreement. The
aforesaid Suspension shall be revoked upon substitution of the Concessionaire by a Nominated
Company, and in the event such substitution is not completed within 180 (one hundred and
eighty) days from the date of such Suspension, the Authority may terminate the Concession
Agreement forthwith by issuing a Termination Notice in accordance with the provisions of the
Concession Agreement; provided that upon written request from the Lenders’ Representative
and the Concessionaire, the Authority may extend the aforesaid period of 180 (one hundred and
eighty) days by a period not exceeding 90 (ninety) days.

Substitution upon occurrence of Concessionaire Default

Upon occurrence of a Concessionaire Default, the Authority shall by a notice inform the
Lenders’ Representative of its intention to issue a Termination Notice and grant 15 (fifteen)
days’ time to the Lenders’ Representative to make a representation, stating the intention to
substitute the Concessionaire by a Nominated Company.

In the event that the Lenders® Representative makes a representation to the Authority within the
period of 15 (fifteen) days specified in Article 3.3.1, stating that it intends to substitute the
Concessionaire by a Nominated Company, the Lenders’ Representative shall be entitled to
undertake and complete the substitution of the Concessionaire by a Nominated Company in
accordance with the provisions of this Agreement within a period of 180 (one hundred and
eighty) days from the date of such representation, and the Authority shall either withhold
Termination or undertake Suspension for the aforesaid period of 180 (one hundred and eighty)
days; provided that upon written request from the Lenders’ Representative and the
Concessionaire, the Authority shall extend the aforesaid period of 180 (one hundred and eighty)
days by a period not exceeding 90 (ninety) days; provided further that the Lenders’
Representative may at any time withdraw its representation hereunder and upon such
withdrawal, the Authority may terminate this Agreement in accordance with the provisions
hereof.

Procedure for substitution
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34.1.

3.4.2.

3.4.3.

3.4.4.

3.4.5.

The Authority and the Concessionaire hereby agree that on or after the date of Notice of
Financial Default or the date of representation to the Authority under Article 3.3.2, as the case
may be, the Lenders’ Representative may, without prejudice to any of the other rights or
remedies of the Senior Lenders, invite, negotiate and procure offers, either by private
negotiations or public auction or tenders for the take over and transfer of the Project including
the Concession to the Nominated Company upon such Nominated Company’s assumption of
the liabilities and obligations of the Concessionaire towards the Authority under the Concession
Agreement and towards the Senior Lenders under the Financing Agreements.

To be eligible for substitution in place of the Concessionaire, the Nominated Company shall be
required to fulfil the eligibility criteria that were laid down by the Authority for prequalification
of the bidders for award of the Concession; provided that the Lenders’ Representative may
represent to the Authority that all or any of such criteria may be waived in the interest of the
Project, and if the Authority determines that such waiver shall not have any material adverse
effect on the Project it may waive all or any of such eligibility criteria.

Upon selection of a Nominated Company, the Lenders’ Representative shall, request the
Authority to:

(a) accede to transfer to the Nominated Company the right to construct, operate and maintain
the Project in accordance with the provisions of the Concession Agreement;

(b) endorse and transfer the Concession to the Nominated Company, on the same terms and
conditions, for the residual Concession Period; and

(c) enter into a Substitution Agreement with the Lenders’ Representative and the Nominated
Company on the same terms as are contained in this Agreement.

If the Authority has any objection to the transfer of Concession in favour of the Nominated
Company in accordance with this Agreement, it shall within 15 (fifteen) days from the date of
proposal made by the Lenders’ Representative, give a reasoned order after hearing the Lenders’
Representative. If no such objection is raised by the Authority, the Nominated Company shall
be deemed to have been accepted. The Authority shall thereupon transfer and endorse the
Concession within 15 (fifteen) days of its acceptance/deemed acceptance of the Nominated
Company; provided that in the event of such objection by the Authority, the Lenders’
Representative may propose another Nominated Company whereupon the procedure set forth
in this Article 3.4 shall be followed for substitution of such Nominated Company in place of
the Concessionaire.

The transfer of Concession hereunder to a Nominated Company may, notwithstanding anything
to the contrary in this Agreement and the Concession Agreement, be undertaken by transfer of
no less than 75% (seventy five per cent) of the equity of the Concessionaire to the Nominated
Company, and upon such transfer hereunder, the Concessionaire shall be deemed to be the
Nominated Company under and in accordance with the provisions of this Agreement and the
Concession Agreement.
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3.5.

4.1.

5.1

5.2.

5.3.

Selection to be binding.

The decision of the Lenders’ Representative and the Authority in selection of the Nominated
Company shall be final and binding on the Concessionaire. The Concessionaire irrevocably
agrees and waives any right to challenge the actions of the Lenders’ Representative or the Senior
Lenders or the Authority taken pursuant to this Agreement including the transfer/assignment of
the Concession in favour of the Nominated Company. The

Concessionaire agrees and confirms that it shall not have any right to seek revaluation of assets
of the Project or the Concessionaire’s shares. It is hereby acknowledged by the Parties that the
rights of the Lenders’ Representative are irrevocable and shall not be contested in any
proceedings before any court or Authority and the Concessionaire shall have no right or remedy
to prevent, obstruct or restrain the Authority or the Lenders’ Representative from effecting or
causing the transfer by substitution and endorsement of the Concession as requested by the
Lenders’ Representative.

PROJECT AGREEMENTS

Substitution of Nominated Company in Project Agreements

The Concessionaire shall ensure and procure that each Project Agreement contains provisions
that entitle the Nominated Company to step into such Project Agreement, in its discretion, in
place and substitution of the Concessionaire in the event of such Nominated Company’s
assumption of the liabilities and obligations of the Concessionaire under the Concession
Agreement.

TERMINATION OF CONCESSION AGREEMENT

Termination upon occurrence of Financial Default

At any time after issue of a Notice of Financial Default, the Lenders’ Representative may by a
notice in writing require the Authority to terminate the Concession Agreement forthwith, and
upon receipt of such notice, the Authority shall undertake Termination under and in accordance
with the provisions of Article 32 of the Concession Agreement.

Termination when no Nominated Company is selected.

In the event that no Nominated Company acceptable to the Authority is selected and
recommended by the Lenders’ Representative within the period of 180 (one hundred and eighty)
days or any extension thereof as set forth in Article 3.3.2, the Authority may terminate the
Concession Agreement forthwith in accordance with the provisions thereof.

Realisation of Debt Due
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6.1.

7.1.

7.1.1.

7.1.2.

7.1.3.

The Authority and the Concessionaire hereby acknowledge and agree that, without prejudice to
their any other right or remedy, the Lenders’ Representative is entitled to receive from the
Concessionaire, without any further reference to or consent of the Concessionaire, the Debt Due
upon Termination of the Concession Agreement. For realisation of the Debt Due, the Lenders’
Representative shall be entitled to make its claim from the Project Account in accordance with
the provisions of the Project Account Agreement.

DURATION OF THE AGREEMENT

Duration of the Agreement

This Agreement shall come into force from the date hereof and shall expire at the earliest to
occur of the following events:

@ Termination of the Agreement; or

(b) no sum remains to be advanced, or is outstanding to the Senior Lenders, under the
Financing Agreements.

INDEMNITY

General indemnity

The Concessionaire shall indemnify, defend and hold the Authority and the Lenders’
Representative harmless against any and all proceedings, actions and third-party claims for any
loss, damage, cost and expense of whatever kind and nature arising out of any breach by the
Concessionaire of any of its obligations under this Agreement or on account of failure of the
Concessionaire to comply with Applicable Laws and Applicable Permits.

The Authority shall indemnify, defend and hold the Concessionaire harmless against any and
all proceedings, actions and third party claims for any loss, damage, cost and expense arising
out of failure of the Authority to fulfil any of its obligations under this Agreement, materially
and adversely affecting the performance of the Concessionaire‘s obligations under the
Concession Agreement or this Agreement, other than any loss, damage, cost and expense,
arising out of acts done in discharge of their lawful functions by the Authority, its officers,
servants and agents.

The Lenders’ Representative shall indemnify, defend and hold the Concessionaire harmless
against any and all proceedings, actions and third party claims for any loss, damage, cost and
expense arising out of failure of the Lenders’ Representative to fulfil its obligations under this
Agreement, materially and adversely affecting the performance of the Concessionaire’s
obligations under the Concession Agreement, other than any loss, damage, cost and expense,
arising out of acts done in discharge of their lawful functions by the Lenders’ Representative,
its officers, servants and agents.
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7.2. Notice and contest of claims.

In the event that any Party hereto receives a claim from a third party in respect of which it is entitled to
the benefit of an indemnity under Article 7.1 or in respect of which it is entitled to reimbursement (the
“Indemnified Party”), it shall notify the other Party responsible for indemnifying such claim hereunder
(the “Indemnifying Party”’) within 15 (fifteen) days of receipt of the claim and shall not settle or pay the
claim without the prior approval of the Indemnifying Party, such approval not to be unreasonably
withheld or delayed. In the event that the Indemnifying Party wishes to contest or dispute the claim, it
may conduct the proceedings in the name of the Indemnified Party and shall bear all costs involved in
contesting the same. The Indemnified Party shall provide all cooperation and assistance in contesting
any claim and shall sign all such writings and documents as the Indemnifying Party may reasonably
require.

8. DISPUTE RESOLUTION

8.1. Dispute resolution

8.1.1.  Any dispute, difference or claim arising out of or in connection with this Agreement which is
not resolved amicably shall be decided by reference to arbitration to a Board of Arbitrators
comprising one nominee each of the Authority, Concessionaire, and the Lenders’
Representative. Such arbitration shall be held in accordance with the Rules of Arbitration of
the international Centre for Alternate Dispute Resolution, New Delhi (the “Rules”) or such
other rules as may be mutually agreed by the Parties, and shall be subject to provisions of the
Arbitration and Conciliation Act, 1996.

8.1.2. The Arbitrators shall issue a reasoned award and such award shall be final and binding on the
Parties. The place of arbitration shall be the capital of the State and the language of arbitration
shall be English.

9. MISCELLANEOUS PROVISIONS

9.1. Governing law and jurisdiction
This Agreement shall be construed and interpreted in accordance with and governed by the
laws of India, and the courts in the State shall have jurisdiction over all matters arising out of
or relating to this Agreement.

9.2.  Waiver of sovereign immunity

The Authority unconditionally and irrevocably:

@) agrees that the execution, delivery, and performance by it of this Agreement constitute
commercial acts done and performed for commercial purpose;

(b) agrees that, should any proceedings be brought against it or its assets, property, or
revenues in any jurisdiction in relation to this Agreement or any transaction
contemplated by this Agreement, no immunity (whether by reason of sovereignty or
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otherwise) from such proceedings shall be claimed by or on behalf of the Authority
with respect to its assets;

(c) waives any right of immunity which it or its assets, property or revenues now has may
acquire in the future or which may be attributed to it in any jurisdiction; and

(d) consents generally in respect of the enforcement of any judgement or award against it
in any such proceedings to the giving of any relief or the issue of any process in any
jurisdiction in connection with such proceedings (including the making, enforcement
or execution against it or in respect of any assets, property or revenues whatsoever
irrespective of their use or intended use of any order or judgement that may be made or
given in connection therewith).

9.3. Priority of agreements

In the event of any conflict between the Concession Agreement and this Agreement, the provisions
contained in the Concession Agreement shall prevail over this Agreement.

9.4. Alteration of terms

All additions, amendments, modifications, and variations to this Agreement shall be effectual and
binding only if in writing and signed by the duly authorised representatives of the Parties.

9.5. Waiver

Waiver by any Party of a default by another Party in the observance and performance of any provision
of or obligations under this Agreement:

(a) shall not operate or be construed as a waiver of any other or subsequent default hereof or
of other provisions of or obligations under this Agreement;

(b) shall not be effective unless it is in writing and executed by a duly authorised
representative of the Party; and

(c) shall not affect the validity or enforceability of this Agreement in any manner.

Neither the failure by either Party to insist on any occasion upon the performance of the terms,
conditions and provisions of this Agreement or any obligation thereunder nor time or other indulgence
granted by a Party to another Party shall be treated or deemed as waiver of such breach or acceptance
of any variation or the relinquishment of any such right hereunder.

9.6. No third party beneficiaries
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This Agreement is solely for the benefit of the Parties and no other person or entity shall have any
rights hereunder.

9.7. Survival

Termination of this Agreement:

@) shall not relieve the Parties of any obligations hereunder which expressly or by
implication survive termination hereof; and

(b) except as otherwise provided in any provision of this Agreement expressly limiting the
liability of either Party, shall not relieve either Party of any obligations or liabilities for
loss or damage to the other Party arising out of or caused by acts or omissions of such
Party prior to the effectiveness of such termination or arising out of such termination.

All obligations surviving the cancellation, expiration or termination of this Agreement shall only
survive for a period of 3 (three) years following the date of such termination or expiry of this Agreement.

9.8. Severability

If for any reason whatever any provision of this Agreement is or becomes invalid, illegal or
unenforceable or is declared by any court of competent jurisdiction or any other instrumentality to be
invalid, illegal or unenforceable, the validity, legality or enforceability of the remaining provisions shall
not be affected in any manner, and the Parties will negotiate in good faith with a view to agreeing to
one or more provisions which may be substituted for such invalid, unenforceable or illegal provisions,
as nearly as is practicable to such invalid, illegal or unenforceable provision. Failure to agree upon any
such provisions shall not be subject to dispute resolution under Article 8 of this Agreement or otherwise.

9.9. Successors and assigns

This Agreement shall be binding on and shall inure to the benefit of the Parties and their respective
successors and permitted assigns.

9.10. Notices

All notices or other communications to be given or made under this Agreement shall be in writing,
shall either be delivered personally or sent by courier or registered post with an additional copy to be
sent by facsimile or e-mail. The address for service of each Party, its facsimile number and e-mail
address are set out under its name on the signing pages hereto. A notice shall be effective upon actual
receipt thereof, save that where it is received after 5.30 (five thirty) p.m. on any day, or on a day that is
a public holiday, the notice shall be deemed to be received on the first working day following the date
of actual receipt. Without prejudice to the foregoing, a Party giving or making a notice or
communication by facsimile or e-mail shall promptly deliver a copy thereof personally or send it by
courier or registered post to the addressee of such notice or communication. It is hereby agreed and

217



acknowledged that any Party may by notice change the address to which such notices and
communications to it are to be delivered or mailed. Such change shall be effective when all the Parties
have notice of it.

9.11. Language

All notices, certificates, correspondence, and proceedings under or in connection with this Agreement
shall be in English.

9.12. Authorised representatives

Each of the Parties shall by notice in writing designate their respective authorised representatives
through whom only all communications shall be made. A Party hereto shall be entitled to remove and/or
substitute or make fresh appointment of such authorised representative by similar notice.

9.13. Original Document

IN WITNESS WHEREOF THE PARTIES HAVE EXECUTED AND DELIVERED THIS
AGREEMENT AS OF THE DATE FIRST ABOVE WRITTEN

THE COMMON SEAL OF CONCESSIONAIRE has SIGNED, SEALED AND DELIVERED For
been affixed pursuant to the resolution passed by the and on behalf of THE AUTHORITY by
Board of Directors of the Concessionaire at its meeting  (Signature)

held on the .. day of 20 .... .. hereunto affixed in the (Name)
presence of ...... .. , Director, who has signed these (Designation)
presents in token thereof and . . . . .. .. , Company (Address)
Secretary / Authorised Officer who has countersigned (Fax NO.)

the same in token thereof: (e-mail address)
(Signature)

(Name)

(Designation)

(Address)

(Fax No.)

(e-mail address)
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SIGNED, SEALED AND DELIVERED

For and on behalf of SENIOR LENDERS by the
Lenders’ Representative

(Signature)

(Name)

(Designation)

(Address)

(Fax No.)

(e-mail address)

In the presence of:
1. 2.

This Agreement may be executed in three counterparts, each of which when executed and delivered
shall constitute an original of this Agreement.
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